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RIGHT OF ATTORNEYS TO} REP RESENT PER- 
SONS DECLARED OF UNSOUND MIND IN 
PROCEEDINGS SUBSEQUENT TO THE LU- 
NACY AND ADVERSARY THERETO. 





Not the least interesting of the many re- 
cent cases handed down py our courts of last 
resort is that of Chase v. Chase, 71 N. E. 
Rep. 485, decided by the Supreme Court of 
Indiana, where the general proposition 
was laid down that the insanity of a client 
operates to terminate the relation of at- 
torney and client. It was held further, that 
where the defendant ina lunacy inquisition 
was so.insane at the time he employed certain 
attorneys to defend him that he was wholly 
oblivious to the fact and incapable of know- 
ing that his mental status was involved in the 
suit, the agreement conferred no authority 
on such attorneys to appear for the defend- 
ant at the trial, or to prosecute an appeal 
from a decree finding a defendant to be an 
insane person. 

In this case a person, alleged to be 
insane by his friends, eonsulted an at- 
torney and employed him by written contract 
to defend him in proceedings to declare him 
insane, which were contemplated at that time 
and which afterwards were brought. In this 
agreement the client authorized his attorney 
to take full charge of his defense and to take 
any proceedings he thought necessary to 
prevent him from being declared of unsound 
mind. The said attorney represented his 
client in the inquisitorial proceedings which 
subsequently resulted and in which the chent 
was declared of unsound mind. The prin- 
cipal case is an appeal from that proceeding. 
The Supreme Court of Indiana denies the 
right of the attorney to take any instructions 
from an insane person and that therefore, 
the appellate proceedings instituted by him 
were of no force and effect. It is interesting 
to note the court’s argument. The court 
said: ‘‘It is contended in support of the right 
of counsel to take the steps referred to that a 
proceeding to have a person adjudged of un- 
sound mind is an adversary proceeding, in 
which the respondent is entitled at all stages, 
including appeal, to be heard by counsel of 





his own selection. This may be conceded as 
an academic proposition, at least for present 
purposes; but we are here confronted by the 
fact that the unfortunate man in whose be- 
half the steps in question have been taken 
was, and continued to be, wholly oblivious to 
the fact and incapable of knowing that his 
mental status was involved in the proceeding 
sought to be here drawn in question, and, 
further, that since the judgment was rendered 
he has been without a mind to realize that 
there is a judgment concerning him to appeal 
from, or that others have taken steps to pro- 
cure a reversal of that adjudication. If the 
case before us were one where the defendant 
below, insane though he clearly is, had suffi- 
cient mental capacity to desire and request 
counsel to aid him in contesting the proceed- 
ing, then the abstract proposition urged by 
counsel might be presented for our considera- 
tion; but here, where all of the evidence 
shows that the man is devoid of understand- 
ing, and incapable of reasoning to any extent 
whatever, it is evident that the acts done on 
his behalf subsequent to the adjudication 
complained of are to be treated as done with- 
out authority, unless the agreement between 
him and Messrs. Kumler & Gaylord author- 
ized the proceedings which have been taken 
in his behalf in this court. In considering 
the latter question, we appreciate that the de- 
cree of the Benton circuit court must not be 
treated as an adjudication, since that would 
be to assume the whole case against said de- 
fendant. We shall therefore treat the ques- 
tion as to whether counsel are authorized to 
appear by reason of the agreement mention- 
ed, as if there had been no intervening ad- 
judication that said defendant was of unsound 
mind. ‘The law of principal and agent is gener- 
ally applicable io the relation of attorney and 
client. The client is bound, according to the 
ordinary rules of agency, by the acts of his 
attorney, within the scope of the latter’s em- 
ployment.’ Weeks on Attorneys, § 216. 
Although it appears to be a controverted 
question whether the intervening insanity of 
a principal operates per se as a revocation of 
the agency, as against third persons, who 
have, without knowledge of such insanity, 
and before an inquest, dealt with the agent 
on the assumption that the prior authority 
still existed, yet we apprehend that no author- 
ity can be found which sanctions, as between 
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he principal and the agent, the right of the 


atter to act where he has full knowledge of 
the principal’s insanity. Indeed, the doctrine 
that the insanity of the principal per se ter- 
minates the agency is stated in unrestricted 
erms by most of the text-writers. Story, 
Ag. § 481: Mechem, Ag. § 254: Huffeut, 
Ag. § 71; Reimhard, Ag. § 1 Am. & 
Eng. Eney. of Law, 1226. This is generally 
put upon the ground, where a reason is as- 
signed, that the derivative authority cannot 
continue beyond the time when the principal 
might himself lawfully act in the premises. 
This reason is scarcely applicable here, but it 
has also been laid down that, in the case of 
an agency that is not coupled with an in- 
terest, the authority of the agent does not 
exist during the insanity of his principal, for 
the reason that an agent’s acts derive their 
validity from the presumed continued assent 
of the principal—a hypothesis that cannot be 
indulged while he is insane. Davis v. Lane, 
10 N. H. 156. When once the character of 
the engagement is classified as involving the 


mo 
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doing of a series of acts by one person on be- 
half of another, where the latter is alone con- 
cerned in the result attained, it would seem 
to follow, as a clear implication of law, that 
the authority to represent cannot survive the 
mental competency of the latter to direct, or 
at least yield assent to what is being done. 
This reason seems particularly cogent in a 
vase like this. where the powers granted are 
very extensive in their character. Relative 
to the effect of the principal becoming of un- 
sound mind, where the particular relation is 
that of attorney and client, it is stated in 5 
Am. & Eng. Ency. of Law, 329: | ‘The in- 
sanity of the client will operate as a termina- 
tion of the relation.” Mr. Mecliem lays down 
the same doctrine in his work on Ageney, at 
section 888. We must assume, to give the 
agreement operation, that it was intended to 
provide for circumstances which afterward 
existed, wherein the client was too insane to 
request counsel to defend him, or to exercise 
ary act of authority over the litigation. In- 
dulging the assumption indicated, the agree- 
ment was contrary to public policy, as it is 
incompetent for an attorney to bargain for 
an authority which enables him, at his own 
discretion, and without let or hindrance from 
any one, to carry a defense to the limits of 
the law. Davis v. Chase, 159 Ind. 242, 64 


N. E. Rep. 88, 853, 95 Am. St. Rep. 294. 
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We are clear that the agreement in ques- 
tion conferred no authority upon said attor- 
neys to appear for said defendant either in 
this court or in the court below, and it is 
enough to dispose of the particular claim of a 
right to represent him now that counsel have 
no subsisting employment. But apart from 
this, we are of opinion, at least as applied to 
a case like the one before us, where the de- 
fendant is too imbecile to entertain a desire 
that a defense should be made for him, that it 
is at least proper to intrust the protection of 
the defendant’s interests to the prosecuting 
attorney, as provided by statute (section 
2715, Burns’ Ann. St. 1901). After sucha 
defense has been made, we deem it clear that 
third persons (for so we must treat said at- 
torneys) ought not, inthe name merely of the 
defendant, to prosecute an appeal from an 
adverse judgment. In England the right to 
traverse the inquisition was granted by 
statute, but it was the practice not to permit a 
traverse until the Chancellor had ascertained, 
upon a private examination of the alleged 
lunatic, that it was his desire to traverse. 
In re Cummings, 1 De G., M. & G. 537. 
And see, also, In the Matter of Christie, 5 
Paige, 242. In the case of Jn re Lindsley, 46 
N. J. Eq. 358, 19 Atl. Rep. 726, the master 
had reported that Mrs. Lindsley was not 
competent to exercise any act of volition, 
and the Chancellor, in refusing permission to 
traverse, ‘It would be a work of 
supererogation to allow one to traverse who is 
incapable of understanding or desiring the 
privilege accorded him. The traverse, if al- 
lowed, would not be his act, but would be the 
act of those by whom he is surrounded, and 
against whom he may need protection.’ It 
was stated in Ex parte Roberts, 3 Atk. 5, 
that there was an examination of the pre- 
cedents in Smithbie’s case, and it was found 
that ‘there was no case where an idiot had 
traversed by attorney, though many where 
a lunatic had.’ While there must be a trial, 
in this state, yet the above authorities afford 
clear warrant in principle for refusing to 
third persons in such a case as this, where 
the defendant was totally without mind, the 
opportunity to interfere with the course of the 
proceeding, and this proposition is especially 
applicable where their effort is to take an ap- 
peal on his behalf.’’ 


said: 
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This decision is quite an important one, as 
it suggests a distinction which is not pointed 
out by the text-books. It would seem by 
this decision that a person, charged with in- 
sanity, cannot hire a lawyer to defend him in 
an inquisition, if he is so far insane as not to 
be conscious of what he is doing. Nor even 
if the attorney does appear at the inquisition 
the finding of the latter body that his client 
was insane would seem to preclude the right 
of an attorney to take an appeal with or with- 
out the consent of his client, at least in ex- 
treme cases of insanity. 

It seems to us that this decision loses sight 
of one important fact—i. e., that a person, 
charged with insanity, is not presumed to 
be insane until he is so declared, and that 
the inquisitorial proceeding in that regard 
is similar to a criminal proceeding in which 
the defendant has an absolute right of appeal, 
and it’is certainly violative of the federal con- 
stitution to deny the right of appeal in such 
cases. The court also suggests that it would 
be against public policy to let attorneys 
of insane persons have the right to pro. 
long the investigation into their insanity. 
We beg not only to differ. from these 
statements of the learned judge but to af- 
firm very positively the contrary. Indeed, 
public policy would seem to dictate that every 
safeguard be thrown around the _ per- 
son alleged to be insane, (a charge very 
easily simulated) to prevent any such judg- 
ment against him, and so strong is this 
sentiment among the people that in Missouri 
they have a statute which expressly permits 
a stranger to raise the issue of the insanity of 
any person already adjudged insane.  In- 
deed, the writer himself, if a personal allusion 
may be pardoned, was able to take advant- 
age of that statute in two successive 
eases. In each case the person, alleged 
to be insane, had considerable property 
(a frequent cause of false accusation) 
and had been among our former clients. Both 
had been declared of unsound mind at the 
instance of the public administrator. Neither 
having any friends interested in them, we 
felt obliged to interfere, and without pre- 
vious authorization immediately commenced 
proceedings to have them declared of sound 
mind, and secured another jury trial in each 
case. In one case the jury declared our client, 
who had already been lodged in an insane 





asylum one month, to be of sound mind and 
restored to her the control of her property. 
In the other ease the jury declared our client 
to be still insane. Although the court rec- 
ognized our right to take an appeal on be- 
half of our client to the circuit court, we did 
not: do so being content to bind the public 
administrator to properly care for her until 
her death, she being a very old lady. We 
cite these cases to show the advisability of 
permitting the widest lattitude in such cases 
especially, as in the principal case, to former 
attorneys of the one alleged to be insane. 
Indeed, much more danger may be anticipat- 
ed from the relatives and friends of such un- 
fortunate persons than from their former at- 
torneys and counselors. And it seems, in our 
humble judgment, to have been an act emin- 
ently proper for a man whose intellect may 
have been weakening and who feared a charge 
of insanity to do what the defendant did in the 
principal case, employ attorneys to take. care 
of his interests in such an emergency ; and the 
very nature of such a contract precludes the 
operation of the rule that a contract of agency 
is terminated by the insanity of the principal. 





NOTES OF IMPORTANT DECISIONS. 

INTOXICATING LIQUORS—TAXATION OF BAR 
ON VESSEL PLYING BETWEEN TWO STATES.—An 
interesting construction of the application of the 
Wilson Bill to the right of a state to interfere by 
regulation with the running of a saloon on a 
vessel plying between two states, is given in the 
recent case of Harrell v. Speed, 81 8. W. Rep. 
840. In that case it appeared that a recent act 
of the state of Tennessee provided that persons 
selling any quantity of liquor on any vessel shall 
pay a specified tax. The Wilson Bill, passed by 
Congress in 1890, provided that all liquors trans- 
ported to any state, or remaining there for use 
or consumption or sale, shall on arrival be sub- 
ject to the laws of the state. and not be 
exempt therefrom. The supreme court of 'Ten- 
nessee held that one running a bar on a vessel 
belonging to a corporation of Arkansas and one 
in Tennessee, is subject to the license tax im- 
posed by the statute for running the bar while 
the boat is at its landing within the jurisdiction 
of Tennessee. 

The counse! for the proprietor of the bar con- 
tended that the Wilson Bill was not intended to 
interfere with the interstate commerce of intoxi- 
cants, but its operation was confined to liquors 
or liquids introduced into a state or territory 
after they had become mingled with the mass 
of the taxable property of such state or territory ; 
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and in support of this proposition cited: Wilker- 
son v. Rahrer, supra; Rhodes v. Iowa, 170 U.S. 
412, 18 Sup. Ct. Rep. 664, 42 L. Ed. 1088, and 


Vance v. Vandercock Co., 170 U.S. 468,18 Sup. 


Ct. Rep. 645, 42 L. Ed. 1111. 

In answer to this argument of the counsel for 
plaintiff in error, the court said: ‘*To this con- 
tention it may be replied that, were this its only 
effect, then it was idle legislation. For it was 
never a matter of doubt—the absolute right of 
the state to control, by taxation or otherwise, 
either intoxicants or any other character of pro- 
perty, when once incorporated with the general 
mass of property within the state. As has been 
seen, as to intoxicants, the struggle upon the part 
of some of the states was to assume control while 
they were in unbroken packages in the hands of 
the importer. It was against this claim the cases 
of Bowman y. Chicago & Northwestern Ry. Co., 
supra, and Leisy v. Hardin. supra, were leveled. 
It was there, however, conceded, and, so far as 
we know, it has been uniformly so, that, when 
once the original package is broken, it has passed 
beyond the litait of federal control, and into that 
of the state. 

Nor do the cases upon which the counsel of 
plaintiff in error rests for this contention support 
it. In Wilkerson vy. Rahrer, supra, the court, 
having discussed the restrictive effect upon the 
legislation of the several states of the Bowman 
and Leisy cases. then adds (referring to the Wil- 
son bill): ‘Congress has now spoken, and de- 
clared that imported liquors or liquids shall, up- 
on arrival into a state, fall within the catagory of 
domestic articles of a similar nature. Is the law 
open to constitutional objection?’ In Rhodes v. 
State of Iowa, supra, itis said: ‘It has been set- 
tled that the effect of the act of Congress is to 
allow the statutes of the several states to operate 
upon packages of imported liquor before sale;° 
but it was at the same time held that state legis- 
lation of a restrictive character could not attach 
to such packages ‘the moment they reached the 
state line, and before the completion of the act of 
transportation.’ The first of the syllabi in 
Vance v. Vandercock Co., supra, clearly shows 
that it is in accord with the Wilkerson and 
Rhodes cases. Itisasfollows: ‘Under the act 
of August 8, 1890 [Wilson Bill; 26 Stat. 313, ch. 
728 (U.S. Comp. St. 1901, p. 3177)], the restric- 
tion and regulations of state laws become opera- 
tive en the original packages of intoxicating 
liquors imported into a state before the sale 
thereof, and therefore such packages cannot be 
sold if the state law forbids the sale, or can be 
sold in the manner and form prescribed by the 
state regulations.’ 

We have been referred to the case of State v. 
Frappart, 31 La. Ann. 340, where it was held that 
the imposition of a license tax for selling beer 
and liquors from a bar on asteamboat plying bet- 
ween ports in the states of Louisiana and Missis- 
sippi, at one of the intermediate ports, was an 
unauthorized interference with commerce bet- 





ween the states. This case, it may be conceded, 
sustains the contention of plaintiff in error; but 
we are not able to agree with it, as, in our view, 
the retailing of liquor does not, in any event, 
constitute interstate commerce.” 


AN ILLOGICAL TREND IN RES 
ADJUDICATA. 

In 1884 that eminent tribunal, the Court 
of Appeals of England, handed down an 
opinion which has since been followed as 
authority in that jurisdiction, and which 
threatens an ‘‘American invasion’’ and to 
give, what is believed to be, anillogical trend 
to future deliverances of some of our courts 
on the same question. ‘The case was Bruns- 
den v. Humphrey, ' where the facts were: 
that plaintiff while driving his cab came into 
collision with defendant’s van through the 
negligence of defendant’s servant, and sus- 
tained bodily injuries and his cab was dam- 
aged. Suit was first brought and judgment 
recovered for damages to the cab. A second 
suit was brought for injuries done the 
plaintiff’s person. Defendant pleaded the 
first judgment as a bar to the second action. 
The point decided was: that injuries to one’s 
person and injuries to one’s property, 
both resulting from the same _ tortious 
act, constitute two distinct causes of ac- 
tion, for which separate suits may be main- 
tained, and that the recovery of a judgment 
for damage done to the property is no bar to 
an action subsequently brought to recover 
damages accruing to the person of the plaint- 
iff. Is this decision sound law and its rule 
worthy of adoption? 

It may be noted, in the outset, that the 
court delivering the opinion was not unan- 
imous, Coleridge, Ch. J., dissenting from the 
views of the majority, Britt, M. R. and Bow- 
en, L. J. , 

The case had been decided by an able lower 
court in accord with the views of the dissent- 
ing Chief Justice, Pollock, B., and Lopes, J., 
there sitting nnd concurring: so that, if both 
trials be taken into consideration, three 
judges are arrayed against the rule, made 
English law by the pronouncement of two 
judges. 

This English rule proceeds upon the reason- 
ing that ‘‘a cause of action’’ consists of the 


1 Brunsden v. Humphrey, 14 Q. B. Div. 141. 
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injuries done the plaintiff rather than the act 
of the defendant which occasions the injuries ; 
that, therefore, if the plaintiff be injured in 
respect of two rights (e. g., right to prop- 
erty and right to safety of the person) the 
plaintiff has two causes of action, notwith- 
standing the wrongful act producing the 
injuries was a single one, the negligent strik- 
ing of the cab. 

The line of cleavage, thus made to apply to 
the number of injuries resulting to plaintiff’s 
legal rights, rather than to the number of 
wrongful acts causing the injuries, leads to 
the consideration of how far this English rule 
may run counter to doctrines of the common 
law thought to be so well settled as to be 
deemed elementary. Thus, such suit would 
be for tort which has been defined as follows: 
‘4 tort is an act or omission giving rise to a 
civil remedy, which is not an action of con- 
tract.’’? ‘‘A single tort can be the foun- 
dation for but one claim for damages. * * * 
All damages which can by any possibility re- 
sult from a single tort form an individual 
cause of action. Every cause of action in 
tort consists of two parts, to-wit, the un- 
lawful act, and all damages that may arise 
from it. For damages alone no action can 
be permitted. Hence, if a iecovery has been 
had for the unlawful act, no subsequent suit 
can be maintained. There must be a fresh 
act as well as fresh damage.’’ 

It will be seen that the difference in the 
rules is quite as distinct as the difference be- 
tween cause and effect. Which is the better 
sustained by precedent, and which the better 
aecords with other legal principles, with the 
laws of pleading, and with a sound policy? 

Precedent.—It would be difficult to bring 
Brunsden v. Humphrey, into accord with 
previous English cases ;* but it is the effect 
this English precedent has had or is to have 
upon American jurisprudence, that is to be 
more particularly considered herein. The 
American rule treats the wrongful cause as 
‘*the cause of action,’’ when damage results, 
and contemplates the results only as relating 
to the question of damages; it treats such 


2 Cooley, Torts, 3; Pollock, Torts, 4; Bishop, Non- 
Contract, sec. 4. 

31 Freeman, Judg. sec. 241; 2 Black, Judg. sec. 738; 
1Suth. Dam. 3; Warner v. Bacon, 8 Gray, 397. 

4 Howell v. Young, 5 Barn. & C. 259, and Mayne, 
Damages, 611, and cases cited. : 





single cause of injuries as giving rise to but 
one cause of action, although the injuries are 
to both the person and the property; that a 
plaintiff cannot elect to maintain more than 
an action or divide the tort so as to recover 
damages done to his person in one suit, and 
recover damages done to his property in an- 
other. ‘‘The various forms or subjects of 
injury sustained by a party from a single 
wrongful act cannot multiply the cause of ac- 
tion.’’® 

At one time, and prior to the decision of 
Brunsden v. Humphrey, the Supreme Court 
of Connecticut had held .-that injuries to 
property and tothe health of the person of 
the plaintiff, which results of the same wrong- 
ful act, were yet so dissimilar as that two 
actions might be maintained.* But a later 
holding of the same court returns, it would 
seem, to the sounder rule.? A case decided 
by the Court of Civil Appeals of Texas adopts 
the rule of Brunsden v. Humphrey, the court 
saying: ‘‘The injuries sustained in the 
former cause and in this, being results of a 
common origin, would have to be viewed, 
were it exclusively a question of damages to 
property, as but elements for the measure- 
ments of damages springing from the same 
source; and this suit if brought under such 
conditions, would be considered an attempt 
on the part of plaintiff to split his demand— 
a practice which, espegially in our system, is 
reprobated, with respect to actions both ex 
contractu and ex delicto. But it seems that 
an exception to this rule obtains where in- 
juries caused by the same tortious act are in- 
flicted upon a person and also upon his prop- 
erty.’’§ It remains to be seen whether the 
Texas supreme court will sustain this lower 
court and make a like ruling of the point. In 
New York, for years the courts with jurisdic- 


5 Stickford y. St. Louis, 7 Mo. App. 217; Lamb v. St. 
Louis, 33 Mo. App. 489; Doran v. Cohen, 147 Mass. 
342, 17 N. E. Rep. 647; Braithwaite v. Hall, 168 Mass. 
38, 46 N.'E. Rep. 398; Chicago, etc., R. Co. v. In- 
graham, 131 III. 659, 28 N. E. Rep. 350; Shoemaker v. 
Atkins, 6 Baxter (Tenn.), 318, also 11 Heisk. (Tenn.) 
296; Waggoner v. White, 11 Heisk. (‘Tenn.) 750; Rail- 
road v. Brigman, 95 Tenn. 624; King v. Chicago, etce., 
R. Co., 80 Minn. 83; North Vernon v: Voegler, 103 Ind. 
314, 

6 Boerum v. Taylor, 19 Conn. 122. But see Payne’s 
Appeal, 65 Conn. 397, 48 Am. St. Rep. 222. 

7 Seger v. Barkhamstead, 22 Conn. 290. 

8 Watson v. Texas, etc., R. Co., 27 8S. W. Rep. 924, 8 
Tex. Civ. App. 144. 
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tion inferior to the court of appeals, had held 
in accord with the large majority of Amer- 
ican courts.? But in a recent ease,!° the 
court of appeals disregarding these former 
holdings, decided that a judgment im an ac- 
tion for damage done a vehicle was no bar to 
a subsequent action for injury to his person 
arising out of the same accident. The court 
seems to have been more or less influenced in 
the decision by peculiar provisions of the New 
York Code of Procedure in respect of the clas- 
sification of right of action for injury to the 
person and tothe property, respectively ; and 
by considerations that were thought to make 
‘it impracticable, or at least very inconven- 
ient in the administration of justice, to blend 
the two.’’ Brunsden vy. Humphrey is ap- 
provingly discussed. The acknowledged 
rank of the Court of Appeals of New 
York renders its even quasi approval of the 
rule of Brunsden v. Humphrey, a danger sig- 
nal in the law of res adjudicata, if indeed that 
rule be erroneous. 

Principle.—As we have seen the error in- 
hering in either this English rule or, on the 
other hand, in the American rule, is a basic 
one. To determine logically where isa cause 
of action, we must go either to the cause or to 
the result of the cause. The majority judges 
in Brunsden v. Humphrey, argue that, in 
that case two distinct rights of the plaintiff 
were invaded by the one act; hence two 
causes of action arose. The doctrine leads to 
multiplicity of suits, which will be, where the 
rule is accepted, as numerous as there are 
‘triolts’’? found to be invaded by the act. 
Assume that the plaintiff in Brunsden vy. 
Humphrey had been going in his cab to the 
polls and had been deprived of exercising his 
right of franchise by the wrongful act of de- 
fendant. Would this have given him a third 
cause of action? The language of Coleridge, 
Ch. J., in dissenting is pertinent: ‘That 
the injury done to the plaintiff is injury done 
to him at one and the same moment, by one 
and the same act in respect of different 
rights, 7. e., his person and his goods, I do 
not in the least deny; but it seems to me a 
subtlety not warranted by law to hold that a 


or) 


* McAndrew v. Lake Shore, ete., R. Co., 70 Hun, 46; 
Taylor v. Manhattan R. Co., 53 Hun, 305; Rosenberg 
y. Staten Island R. Co., 38 N. Y. S. R. 106. 

10 Reilly v. Sicilian Co., 170 N. Y. 40. 





man cannot bring two actions, if he is injured 
in his arm and his leg, but can bring two, if 
besides his arm and leg being injured, his 
trousers which contain his leg, have been 
torn.’’ With separate and successive actions 
maintainable for the loss of (a) the leg, and 
(b) the trousers, what would be the status of 
a plaintiff who loses a leg one-half flesh and 
one-half cork; or one who loses a gold filled 
tooth! 

It is argued by the majority judges in sup- 
port of the rule, that different provisions of 
the statute of limitatiuns may apply, the one 
toinjury done the person, the other to injury 
done the property. Further, that differ- 
ent sorts of evidence would be adducible in 
proving the two kinds of damages. If these 
tests are to be carried to their logical and 
legitimate extent, the re: ult should be that a 
single wrongful act which damages at the 
same time real and personal property entitles 
the owner to maintain two separate suits. But 
the reverse is every where held to be the law. 
Different statutes of limitation apply to 
realty and personalty; different rules of evi- 
dence, especially as to measure of damages, 
apply. If splitting is permissible in the one 
case, why not in the other’ Assume that 
two horses were drawing the cabin question, 
and that one had been killed outright and 
the other injured; that the owner brought 
suit and recovered for the horse killed, de- 
siring to await the results—life or death— 
of the injuries to the other horse and then 
bring suit. The law is clear as conceded in 
Brunsden vy. Humphrey that he cannot do 
this without barring the second claim, al- 
though different evidence and rule of dam- 
ages would apply in actions for a horse 
killed, and a horse injured. He is barred as 
to any claim for the second horse, even 
though he were ignorant that injury had been 
done it at the time he first sued. Is there 
not injected an element of injuries done to 
one’s property —his estate—when damages 
in a personal injury case are claimed for 
medical expenses incurred by plaintiff’ Of 
course, these expenses are consequent upon 
injuries to the person; but so also in the 
case being considered are injuries to the per- 
son and his property consequent upon the 
tortious act. Medical expenditures could be 
recovered by an administrator of a decedent 
killed by wrongful act prior to and independ- 
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ent of Lord Campbell’s act, as injuries that 
did not die with the person.!! 

Bearing upon other Rules.—The statute of 
limitations in certain cases begins to run 
from the act of negligence, not from the time 
an injury accrues. If the wrongful act is 
not the cause of action, but the resultant in- 
jury is, then can it be logical that a bar 
should be running before the cause of action 
arising, in a ease where there may be a 
period of time intermediate the wrongful act 
and its injurious result as is sometimes the 
case? The American rule would seem to 
comport the better with the doctrine of 
damnum absque injuria, which disregards 
results, damages, if the act is not one the 
law declares a tort; and with the doctrine of 
vindictive damayes. ; 

In actions for wrongful attachment of 
property and for malicious prosecution, dam- 
ages are recoverable in one action for injuries 
accruing to the property, to the feelings (to 
the person) and to the reputation of the 
plaintiff. Thus, three rights would seem to 
be invaded: a right to property, a right in- 
hering in one’s person, and a right to char- 
acter. May the plaintiff bring three actions? 

Pleading.—When it comes to theory being 
practically applied to facts through the me- 
dium of pleading, the American rule is his- 
torically vindicated. Under the common 
law system of pleading two separate causes 
of action could not be joined in one count. 
Yet along side this rule Chitty gives a form of 
a declaration which joins injuries to the per- 
son and property in the same count,!? 
using in his illustrative form, injuries done to 
the plaintiff in his cab and to the cab itself— 
the case before the court in Brunsden v. 
Humphrey. ‘The same rule of pleading has 
always been applied in American cases,!* 
and a declaration joining in one count in- 
juries to person and property upheld as_ not 
stating two causes of action therein. And 
the pendency of the one such separate suit 
may be pleaded in abatement of the other.!4 


1 Bradshaw y. Co., L. R.10C. P. 189; Leggott v. 
Co., 1 Q. B. Div. 599. 

122 Chit. Pl. 850, 910. 

13 Howe vy. Peckham, 10 Barb. 656; Baltimore, etc., 
R. Co. v. Ritchie, 31 Md. 191; Doran v. Cohen, 147 
Mass, 342; Chicago, etc., R. Co. v. Ingraham, 131 III. 
659. 

14 McAndrew vy. Lake Shore, etc., R. Co., 70 Hun, 
46. 





Polity.—A sound policy of the law, it 
seems, would not permit a plaintiff at his 
election to split such a cause of action. There 
is more than the interest of the public involv- 
ed (in disallowing the time of courts to be 
consumed by two trials when one would ans- 
wer every practical purpose: interest ret 
publice ut sit finis litum.) Is not the de- 
fendant himself subjected to an unfair dis- 
advantage in being made to bear the expense 
of a double litigation? Under the English 
rule a plaintiff may experiment with the de- 
fendant by suing him upon the lesser claim 
(say for injuries to cab or clothing) first, 
for the pu.pose of developing the defense, so 
that plaintiff in the second and more import- 
ant claim (injuries to the person) may ar- 
range his proof with a view to the defense 
thus exposed. The defendant has as his 
option the showing of his hand, or permitting 
judgment to go on the first demand quite as 
by default. Further, in practical operation, 
it will be found that a jury called to assess 
damages in the first case will not be able to 
wholly leave out of view the damage done to 
the plaintiff’s person, notwithstanding the 
theory that they shvuld not. Ingenuity of 
counsel will be called into play to see that, as 
the scenes are shifted before different juries, 
the plaintiff shall not suffer but rather gain 
because of the inability of the jury to dis- 
criminate between one sort of ‘‘right invad- 
ed’’ or another. The defendant will thus, in 
part, be twice muleted. 


The denial to a plaintiff of a right at his 
election to split his action does not necessarily 
mean that the law itself may not, by reason of 
other rules, cause the action to be split. 
Thus, where the plaintiff after injury exe- 
cutes an assignment in bankruptcy (the il- 
lustration used by the New York Court of 
Appeals in Reilly v. Sicilian Company, supra) 
and one element of injury passes to the as- 
signee while the other does not, thus vesting 
rights of action in two persons, it is the law 
that operates to split the action.!* 

A case of some difficulty arises where a 
husband and his wife are injured in their 
persons by the same wrongful act. May the 
husband bring one suit for the injuries in- 
flicted upon himself, and a separate suit for 
the injuries accruing to him in the loss of the 


15 Doll v. Cooper, 9 Lea (Tenn. ), 587. 
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service and society of his wife? The Supreme 
Court of Minnesota held that he could!® 
citing one case contra!’ and one pro!® and 
quoting the language of Redfield, Ch. J.: 
‘*‘It is as much a distinct matter as if the per- 
sons had been strangers to each other, and 
as much, I think, as if the persons had been 
injuried at different times, by reason of the 
same neglect of defendant.’’ ‘The injury to 
himself gave the husband a direct and im- 
mediate cause of action; the cause of action 
for the loss of his wife’s service accrued in- 
directly or by way of relation—though his 
wife.!® The one injury is to the plaintiff’s 
self, the other to the plaintiff in the capacity 
of husband. Of course where by one wrong- 
ful act the properties of A and of A, ad- 
ministrator of B, are damaged, two causes 
of action arise. 

It will be noticed that the Supreme Court 
of Minnesota after deciding Skoglund v. 
Street R. Co., (1891) later ruled in King v. 
Chicago, etc. R. Co. (1900) that injuries to 
the person and injuries to the property of the 
person injured from the same tortious act 
constitute but one cause of action. Referring 
to the first decided case, the court intimates 
that the two cases are distinguishable, say- 
ing: ‘*The views we have adopted seem to 
us more in harmony with the tendency to- 
wards simplicity and directness in the deter- 
mination of controversial rights. That rule 
of construction should be adopted which will 
most speedily and economically bring litiga- 
tion to an end, if at the same time it conserves 
the end of justice.’’ 

Thus, in Connecticut and in Minnesota, if 
the two holdings of the latter court be not 
consistent, as it seems they are, there is a re- 
turn to the original English and the present 
American rule, leaving the New York Court 
of Appeals the only American court of last 
resort adhering to the rule in Brunsden vy. 
Humphrey. 

Sam’L C. Wittrams. 


Johnson City, Tenn. 


16 Skoglund y. St. R. Co., 45 Minn. 330, 22 Am. St. 
Rep. 734. 

17 Newbury v. Conn. R. Co., 26 Vt. 377. 

18 Cincinnati R. Co. vy. Chester, 57 Ind. 297. 

19 See also Morley v. Midland R. Co., 3 F. & F. 961; 
Noyes v. Young, 16 Ont. Pr. 254; Smuthwaite v. Han- 
nay, 10 Times L. Rep. 649. 





SHERIFFS—NEGLECT OF DUTY. 





JOHNSON vy. PRICE. 
Supreme Court of Florida, June 4, 1904. 

Section 1250, Rev. St. 1892, provides a summary 
remedy for the failure or neglect of a sheriff or dep- 
uty to execute any writ and make due return thereof, 
without regard to, and independent of, the question 
of damages to the party suing out the writ. This 
section is not unconstitutional, as depriving the offi- 
cer of aright of jury trial, and this court has juris- 
diction to entertain proceeding underit to enforce 
itsown lawful process and writs. 

Where an execution is formally defective and 
amendable, and, in a proceeding like the present one, 
the officer does not question its sufficiency, it is his 
duty to execute and return it, as directed by the 
statute law, within a reasonable time. 


On May 6, A. D. 1902, this court rendered a 
judgment for $20.55 costs against William Atkins, 
in favor of James E. Johnson,in a cause wherein 
James E. Johnson was plaintiff in error, and 
Wm. Atkins, as surviving partner, was defend- 
ant in error. 44 Fla. 185, 32 So. Rep. 879. On Oc- 
tober 1, 1903, an execution for said sum was is- 
sued by the clerk of this court. On March 2, 
1904, a motion was made in this court by John- 
son, under section 1250, Rev. St. 1892, to amerce 
Jobn Price, the sheriff of Duval county, for not 
executing and returning the execution. The 
motion alleges that the execution, immediately 
after its being issued, was placed in the hands of 
the said sheriff, with instructions to levy it at 
once, and that the deputy who received it stated 
that Atkins then had plenty of property; that, 
hearing nothing of the matter, Johnson, by due 
course of mail, on the 24th of October. 1903, 
wrote to Price, and in the letter inclosed an ab- 
stract of certain pieces of property subject to 
said execution; that there was no response to said 
letter; that on November 9, 1903, Johnson, by 
letter to Price, again urged him to levy the exe- 
cution, and asked for information; that no atten- 
tion was paid to said letter; and that Price up 
to present time has failed and refused to obey 
the order of this court as contained in said exe- 
cution. 

The movant avers that Price has not executed 
said writ, nor has he made return thereof, and 
moves under section 1250, Rey. St. 1892, that an 
order be made ordering John Price, sheriff, to 
forfeit unto James E. Johnson the sum’ of $100, 
orshow by a day certain sufficient cause fur his 
failure and neglect in the premises. <A rule nisi 
was issued, and a return made thereto. ‘The re- 
turn admits that the execution was issued, and 
that it was delivered to his deputy on October 3. 
1903, and avers, in substance, that the letters of 
Johnson to Price of October 24 and November 9, 
1903, were probably received by Price or his office 
deputy; that Price, as soon as he had notice of 
said writ, instructed his deputy to give it prompt 
attention, and that he never refused or neg- 
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lected to execute the writ or collect the money, 
except so far as the collection thereof was delayed 
by his deputy, for reasons set forth in the aftida- 
vit of the deputy, attached as a part of the re- 
turn, and for reasons in this return set forth; 
that, shortly after said writ came into his posses- 
sion, he and his deputies were busily engaged 
performing duties incident to the terms of court 
then soon to be held in said county, and states 
the various terms of the circuit court, county 
court and criminal court of record, covering the 
time from October 12, 1903, to March 7, 1904; 
that the work of summoning witnesses for these 
courts was enormous, and that it was almost im- 
possible to give the enforcement of executions 
imm?diate and prompt attention; that, if re- 
spondent had complied with the instructions of 
movant in levying his execution, respondent 
would have been guilty of an excessive levy, as 
the property was worth $1,300, and he believes 
Atkins would pay the execution without such an 
anexpense; that inasmuch as Johnsoa delayed 
from May 6, 1902, until October 1, 1903, in having 
the writ issued, respondent ought not to forfeit 
$100 for not immediately collecting said execu- 
tion; that on March 15, 1904, rospondent did seé 
Atkins and did collect the amount of said exe- 
cution and forwarded same, $22.55, with his re- 
turn thereon, to B. B. Wilson, clerk of this court 
—and, thus having shown sufficient cause for de- 
lay in collecting said execution, prays that the 
rule against him be discharged. Divers aftidav- 
its were filed on both sides. and, upon the argu- 
ment on the return day, the movant’s attorney 
moved for a judgment to be entered in his be- 
half, under section 1250, Rev. St. 1892, for $100. 

Hocker, J. (after stating the facts): The 
sheriff of the county in which the courtis held 
is sheriff of this court. Section 1322, Rev. St. 
1892. 

The sheriff of Duval County is ex-officio a 
deputy of the sheriff of this court. Section 1324, 
Rev. St. 1892. : 

Each sheriff is required, in person or by dep- 
uty, to execute all process of this court to be 
executed in the county. Section 1241, Rev. St. 
1892. 

The return does not question the regularity of 
the execution, or the constitutionality of the sec- 
tion (section 1250, Rev. St. 1892) on which this 
proceeding is based. In the briefs of the re- 
spondent’s attorney, however, great stress is laid 
on these points. As we have carefully examined 
these objections, they will be briefly discussed. 

The execution was directed ‘To the Sheriff of 
the SupremeCourt of said State [Florida], Greet- 
ing.’ and the sheriff was commanded ‘that you 
have the said sum of money before the justices 
of said court at Tallahassee, when satisfied.” 
As the judgment was for costs, it should have 
followed section 1341, Rey. St. 1892, and have 
been directed ‘to all and singular the sheriffs of 
the state of Florida, and returnable in ninety 
days from the date of the issuance thereof.** The 





clerk seems to have followed an old form in use 
before‘the adoption of the Revised Statutes in 1892. 
The defendant has never refused to execute the 
writ because of these defects, nor does he, in his 
return set up these defects}as an excuse for his fail- 
ure te so execute it. On the contrary, he returns 
that he received and accepted the writ for the 
purpose of executing it, and that he did in fact 
execute it by collecting the money due upon it 
after these proceedings were begun. Whether 
the defects pointed out would justify the officer 
in refusing to execute the writ, it is not neces- 
sary for us to decide, as we have no doubt that 
these defects were amendable, and that they did 
notjrender the execution void. and therefore con- 
stitute no defense to the sheriff, under the circum- 
stances stated above. 1Freemanon Executions 
(3d Ed.),§103; 8 Ency. Pl. & Pr. 384, 386, 389, 
397. 

In Missouri it is held that, though an execution 
be made returnable to an improper time, the 
sheriff must take notice of the law, and return it 
as required by law. Milburn v. State, 11 Mo. 
188, 47 Am. Dec. 148; Estes v. Long, 71 Mo. ¢05; 
1 Freeman on Executions (3d Ed.), § 44. 

Section 1250, Rev. St. 1892, provides: ‘Every 
sheriff or deputy failing to execute any writ or 
other process, civil or criminal, to him legally 
issued and directed within his county, and make 
due return thereof where such process shall be 
delivered to him in time for execution, shall for- 
feit one hundred dollars for each neglect, to be 
paid to the party aggrieved, by the order of the 
court upon motion and proof of such delivery, 
unless such sheriff or deputy can show sufficient 
cause for such failure or neglect to the court.” 
This section provides a summary remedy for the 
failure or neglect of a sheriff or deputy to ex- 
ecute any writ and make due return thereof 
without regard to the question of damages to the 
party suing out the writ. This section was 
doubtless intended in part to afford a speedy 
method of compelling officers to obey the com- 
mands of the writs of the courts, and thus aid 
them in executing their duties in declaring and 
enforcing the law. It is purely a statutory re- 
medy, and is taken from chapter 997, p. 15, Laws 
1859, which was passed after the facts arose which 
were passed on in McLeod v. Ward,'Close & Co., 
9 Fla. 18. 

At common law it seems that a sheriff was 
liable to be ruled and held in contempt and 
amerced for failure to execute a writ or for not 
making a return. This was a summary remedy. 

The plaintiff also had his remedy against the 
sheriff in an action on the case for damages. 8 
Bacon’s Abr. 689, tit. ‘‘Sheriffs;’’ 7 Comyn’s 
Dig. 284, 285, 286; 1 Tidd’s Pr. marg. p. 307; 
2 Tidd’s Pr. 1017, 1018; Cary’s Ch. Rep. 62; 12 
Modern Rep. *349: 3 Freeman on Executions (3d 
Ed.), §§ 367, 368, 369. 

There does not anpear to have been any right 
of jury trial in this summary proceeding by at- 
tachment. Our statute (section 1250) is but a 
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modification of this common-law method of en- 
forcing a return, and for punishing the negli- 
gence of a sneriff in executing writs. Wedo not 
think it infringes any common-law right of jury 
trial as set forth in Wiggins v. Williams, 36 Fla. 
637, 18 So. Rep. 859, 30 L. R. A. 754, nor is it asub- 
stitute for the remedy by action at law for dam- 


ages. Wells v. Caldwell, 1 A. K. Marsh. (Ky.) 
441; Lewis v. Garrett’s Adm’r, 5 How. (Miss.) 


434. We have no doubt that in an action on the 
case for damages against the sheriff by an ex- 
ecution creditor for failure to make a‘return or 
for false return, or for giving undue preference 
to a junior execution, the defendant, as well as 
the plaintiff, will be entitled to a jury to try 
questions of fact, as was held in Love vy. Willi- 
ams, 4 Fla. 126, and McLeod vy. Ward, supra; but 
we do not regard this statutory proceeding as a 
substitute for an action upon the case, but mere- 
ly as a statutory regulation of the common-law 
jurisdiction of the courts to enforce the execution 
and return of writs, and to punish the negligence 
and misconduct of sheriff in respect thereto, 
which power rested with the courts without the 
aid of a jury, and therefore the statute does not 
infringe that provision of the constitution secur- 
ing the right of trial by jury. 

Nor do we think that the return of the sheriff 
shows reasonable diligence in executing the writ 
or any other adequate defense. The fact thatthe 
plaintiff. in execution had suffered no material 
damage is no defense. 3 Freeman, supra, § 368. 
The execution was placed in his hands on the 3d 
of October, 1903, and had not been executed when 
this proceeding was begun, on March 2, 1904— 
about five months. It appears that he had no 
difficulty in collecting the money after this pro- 
ceeding was commenced. He was several times 
urged by the plaintiff to levy the writupon pro- 
perty which was subject to it. He did nothing. 
The fact that several courts were in session dur- 
ing that time is no defense. He should have had 
a sufficient force of deputies to aid him in his- 
duties. 25 Amer. & Eng. Ency. of Law (2d Ed.), 
689, 690. A sheriff is required to use at least 
reasonable diligence in executing writs. Murfree 
on Sheriffs (2d Ed.), § 108, bottom page 56; Id. 
$§ 107a, 108a, bottom page 670, §§ 543, 565. 

This court, though vested with appellate juris- 
diction only (exeept in certain specified cases), 
has jurisdiction to entertain proceedings under 
the statute with respect to its now lawful pro- 
cess and writs. Mitcheson’s Adm’r v. Foster, 3 
Metc. (Ky.) 324; Bank of Tennessee v. Cannon, 2 
Heisk. (‘Tenn.) 428. 

It is therefore hereby considered, ordered. and 
adjugded that the respondent, John Price, for 
his failure and neglect to execute the said process 
of this court to him lawfully delivered for exe- 
cution, do forfeit and pay to James E. Johnson, 
the party aggrieved thereby, the sum of $100, 
together with the cost of this proceeding, to be 
taxed by the clerk of this court, and that execu- 
tion do issue therefor by the clerk of this court. 





Notre.—Liability of Sherif’ or his Deputies for 
Failing to Execute Process with Reasonable Dili- 
gence.—It is the duty of a sheriff to have a sufficient 
number of deputies to execute the mandates of court 
within a proper and reasonable time; and want of 
time is no excuse for failure to execute process, or 
for delay in doing so. Hallett y. Lee, 3 Ala. 28; Mullings 
v. Bothwell, 29 Ga. 706; Ross v. Weber, 26 Ill. 221; 
People v. Palmer, 46 Lil. 398,95 Am. Dec. 418; Ar 
berry v. Noland, 25 Ky. 421; Emantal v. Cocke, 36 
Ky. 212; Bottom y. Breed, 4 La, 344; Guiterman v. 
Sharvey, 46 Minn. 183, 48 N. W. Rep. 780, 24 Am. St. 
Kep.218. Neither can he excuse bimself from the 
service of process because it is erroneous, or irregu- 
lar. Mitchusson v. Wadsworth, 1 White & W. Civ. 
Cas. Ct. App. (Tex.) § 976; Stoddard y. Tarbell, 20 
Vt. 321; Martin v. Hall, 70 Ala. 421: Howe v. White, 
49 Cal. 658; Armstrong vy. Jones, 34 Ga, 309; Kemp v. 
Williams, 43 Ga, 211; Singer Machine Co. y. Barnett, 
76 Ga. 377; Allen yv. Johnson, 27 Ky. 235; Common- 
wealth y. O’Cull, 30 Ky. 149, 23 Ain. Dec. 393; Arnole 
v. Commonwealth, 47 Ky. 109; Steele v. Crabtree, 40 
Neb. 420, 58 N. W. Rep. 1022; French y. Willett, 17 
N. Y. Super. Ct. 649; Bank v. Pettes, 13 Vt. 395 
Where, however, the process is void asheriff is not 
liable for failure to execute it. Graham vy. Chandler. 
15 Ala. 342; State vy. Forry, o4 Ind. 260; Williams v. 
Hall, 32 Ky. 97; French y. Willet, 17 N. Y. Super. Ct. 
649; Newburg v. Munchower, 29 Ohio St. 617, 23 Am. 
Rep. 769; Hillv. Wait, 5 Vt. 124. Failure to desig- 
nate property of defendant on which levy, or to prove 
that sheriff knew of such property, is an excuse for 
not levying immediately. Fishery. Gordon, 8 Mo. 
386; Taylor v. Wimer, 80 Mo. 126; State v. Ownby, 
49 Mo. 71; Batte v. Chandler, 53 Tex. 613. 

Other excuses may be mentioned as follows: Fail- 
ure to notify officer of the necessity of early service 
issometimesan excuse. Bloomtield vy. Jones, 2 La. 
Ann. 936; State v. Blanch, 70 Ind. 204. Where the 
execution of a writ would amount to a trespass, a 
sheriff is excused. Campbell v. Sherman, 35 Wis. 
103. When execution is addressed ‘to any sheriff of 
the State of Alabama,” sheriff is excused for failing 
tolevy. Governor v. Lindsay, 14 Ala, 658. Where 
defendant had ne property that could be levied on at 
the time, sheriff isexcused. Governor vy. Campbell, 
7 Ala 566. Pending a trial of the right of property 
under a former levy, sheriff excused for failure to 
levy a subsequent execution. Hill v. Reitz, 24 Ill. 
App. 391. Where title of property is vested in an- 
other, sheriff is excused. Ammonette vy. Crandell, 10 
La. Ann. 174; Redus y. State, 54 Miss. 712. That 
defendant was out of jurisdiction is an excuse. 
State v. Ferguson, 13 Mo. 166. 

What are Not Excuses.—The preference of an older 
execution over a younger, no excuse. Bell v. King, 
8 Port. (Ala.) 147. That plaintiff bad agreed with 
defendant te set off a debt, or suspend the levy, con- 
stitutes no excuse in the absence of instructions, 
Crenshaw vy. Harrison, 8 Ala. 342; Derby Bank v. 
Landon,2 Conn. 417. It is no excuse that property, 
had been levied on before. State v. Gemmill, (Dee. 
1855), 1 Houst.9. The fact that a claim to property 
had been interposed undera prior levy no excuse 
for failure to levy a subsequent execution. Brown 
v. McCrary, 30 Ga. 878. Sickness of sheriff is no ex- 
cuse. Freudenstein vy. MeNeir, 81 Ill. 208; Campbell 
y. Luttrell, 13 Mo. 27. It is noexcuse that debtor 
did not have property enough to pay the whole 
claim. Commonwealth y. Hurt, 67 Ky. 64. Dis- 
claimer of ownership by debtor no excuse. Bachelder 
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v. Chaves, 5 N. Mex. 562, 25 Pac. Rep. 783. <A fraud- 
ulent assignment of goods by debtor does not excuse 
sheriff from making levy.- Williams v. Lowndes, 1 
N. Y. Super. Ct. (1 Hall) 579. But see: Reid Co. v. 
Sundback, 5S. Dak. 31. Notice of appeal no excuse. 
Clark vy. Carnley (N. Y.), 3 Code Rep. 186. It is no 
exeuse that debtor still has abundant property on 
which to make alevy. Ledyard v. Jones, 6 N.Y. 
Super. Ct. 67. Debtor’s sickness or promise will not 
excuse a sheriff. Cowan v. Sloan, 95 Tenn. 424, 32 S. 
W. Rep. 388. Unrecordec, secret deed to property 
to secure othes ereditors constitutes no excuse. 
Grove vy. Harris, 35 Tex. 820. That prior liens exist 
on property is no excuse to sheriff. Smothers vy. 
Field, 65 Tex. 435. 








JETSAM AND FLOTSAM. 


INQUIRIES BY MAGISTRATES IN CAMERA. 


The action of the police magistrate of the City of 
Woodstock in conducting behind closed doors the 
trials of participants in the cocking main, which last 
month attracted an unusual amount of public atten- 
tion, reveals a most objectionable wresting of this 
magisterial authority from its proper objects. It 
would appear from that functionary’s own admission, 
that, on assuming office in November last, he formed 
a compact with local newspapers, by which the name 
of any Woodstock resident whom he should try by 
virtue of his summary jurisdiction, whether that of a 
justice of the peace, or such as might be conferred 
specially, would be suppressed by them, if he, on his 
part, aided in the suppression of publicity by turning 
his court into a secret chamber. This certainly seems 
to be rather an amazing proposal. 

Section 849 of the Criminal Code enacts that the 
room or place in which the justice (a police magis- 
trate is declared to fall within the definition) sits to 
hear and try any complaint or information shall be 
deemed an open and publie court to which the public 
venerally may have access, so far as the same can 
conveniently contain them. 

With s. 586, sub-s. d, read in connection with this 
regulation, there ought to be nothing else required to 
establish the magistrate’s radical error. That pro- 
vision is as follows: ‘A justice, may (when holding 
a preliminary inquiry) in his discretion order that no 
person, other than the prosecutor and accused, their 
counsel, and solicitor, shall have access to, or remain 
in the room or building in which the inquiry is held 
(which shall not be an open court), if it appears to 
him that the ends of justice will be best answered by 
so doing.” It would, therefore, appear that the 
compact, above referred to, provides for an exact re- 
versal of these statutory directions, for by it privacy 
was to he observed in the case of persons to be tried 
summarily, and it is not part of the agreement that 
persons appearing before the police magistrate on 
preliminary hearings were to have the screen removed 
from their misdoings. 

The genesis of trials in camera is but partially un- 
derstood. The usage depends upon a rule of prac- 
tice, not of law. In the Encyclopedia of the Laws 
of England it is affirmed “that notwithstanding 
changes in procedure, an English court of justice is, 
in theory, open to as many citizens as can crowd into 
it without disturbing its proceedings.” Andin the 





same work, the information is vouchsafed that adult 
women and children will be excluded by order of the 
court, where the subject of inquiry might unfold any- 
thing morally pernicious. 

The present lord chief justice of England, when at- 
torney-general, advised the Brewer’s Society, in a 
well-considered opinion (see Stone’s Justices Manual, 
1904,p. 771), that justices of the peace could not,in ordi- 
nary cases, bar any one from hearings, unless he were 
obstreperous, and, in special cases, no more than a 
section of the public, namely, women and children, 
in matters of an indecent nature, as to which it would 
not be fitting to bring out the full details. To put it 
shortly, salacious diet was not to be furnished those 
to whom it could endanger. It will not be out of 
place in this connection to remark that no order of 
the court of this description is, so far as adult women 
are concerned, enforceable by piocess. 

Daubney v. Cooper, 10 B. & C. 240, determines that 
a justice of the peace, who caused a person not found 
to have misbehaved himself in such a way as to hin- 
der or obstruct the proceedings to be ejected from a 
sitting of his court, was liable therefor in trespass. 
Young v. Saylor, 22 O. R. 518 (affirmed on appeal, 20 
A. R. 645), is to the same effect. Bayley, J., pro- 
nouncing the judgment of the courtin Daubney v. 
Cooper, says: “The ground upon which our present 
opinion is forme’ is that the magistrate was proceed- 
ing upon asummary conviction, and, therefore, ex- 
ercising a judicial authority; and we are all of opin- 
ion that it is one of the essential qualities of a court 
of justice that its proceedings should be public, and 
that all parties who may be desirous of hearizg what 
is going on, if there be room in the place for that 
purpose, provided they do not interrupt the proceed- 
ings, and provided there is no specific reason why 
they should be removed, have aright to be present 
for the purpose of hearing what is going on.” 

In Reg. v. Justices of Hampshire, 39J. P.101, a 
defendant obtained a rule nisi (the force of his objec- 
tion would seem to have been admitted, since the 
ease did not go further) for the purpose of quashing 
his conviction, made where the room in which the 
trial occurred was kept !ocked during its progress, 
and his friends, with others, to the number of 20 or 
30, who were outside, had been refused admittance. 
Not only this, forit has been laid down that any mem- 
ber of the communiiy whose rights have been violated 
by reason of a magistrate’s departure from his line 
of duty may apply to the court (R. S. O. ch. 88, sec. 6) 
to compel him to proceed with a trial in accordance 
with law. 

In Collier v. Hicks, 2 B. & A., Tenterden, C. J., 
says, at p. 668: ‘This (being a case of a court pro- 
ceeding on a summary conviction) is undoubtedly an 
open court, and the public had a right to be present, 
as in other courts.” Park, J., remarks, at p, 671: 
‘All the king’s subjects may be present.” 

Sir Frederick Pollock, in his address on the expan- 
sion of the Common Law, published in the Harvard 
Law Review says: ‘‘When we pass from the second 
to the third quarter ofthe nineteenth century, we find 
that the Parliament of Queen Victoria has taken a 
widely different course from the Parliament of King 
Philip and Queen Mary. The secret inquisitorial pro- 
ceeding has become open and judicial; there is no 
longer an examination of the prisoner, but a prelim- 
inary trial in court, the police court, which in modern 
times is to many citizens the only visible and under- 
stood symbol of law and justice. The magistrate’s 
oftice is more public than ever; the feeling that judg- 
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ment should be done in the light of day has been 
strong enough to reassert itself after a partial eclipse. 

Inthis we have atradition which has persisted 
through all changes. Like other rules of patience, 
the rule of publicity is not quite inflexible; some few 
exceptions are allowed on grounds of decency or pol- 
icy, and in some jurisdictions they have been con- 
firmed or extended by statute. * * * The settled 
judgment of our ancestors and ourselves is that pub- 
licity in the administration of the law on the whole— 
to borrow words used by my friend, Mr. Justice O. 
W. Holmes, in another context—*worth more to so- 
ciety than it costs.” ‘ 

In challenging the course of the magistrate in re- 
spect to these inquiries, the amendment of the Crimi- 
nal Code of 1901, 550a 2, has not been overlooked. 
There is no doubt that, with regard to the crimes and 
offenses particularized (all of them cases where the 
matter of sex is concerned, and those ejusdem generis 
with them), the rule of practice as to excluding adult 
women and children only becomes superseded, and 
that every class of auditors may be turned out; but 
the saving clause found in sub-see. 2 could have no 
operation here, for, even if the section, as a whole, 
embraced a justice of the peace, which admits of con- 
siderable doubt, the common law power sought to be 
conserved would in his ¢ase at any rate, consist of 
nothing beyond the right to exclude for unseemly be- 
haviour, either directly or mediately by commitment 
as for contempt in face of the court. 

it may be a question how far the compact between 
the parties hereinbefore referred to is an agreemeni 
to violate a statute, and legally aconspiracy. Of late 
there have been tentative casts of the judicial plum- 
met in these waters, but there is some doubt whether 
bottom has been reached. In the case before us the prin- 
cipal actor is a lawyer, and, apart from any question 
as to the propriety of such a compact, he entirely mis- 
understood, according to our view, his position in the 
premises. It is quite true that the Attorney-General 
in answer to a question in the house, when the mat- 
ter was brought to its attention, made an off-hand 
statement that the magistrate had the right to act as 
he did, but we venture tothink thattbe attorney- 
general did not take time to look into the matter. 





LEGISLATION REGULATING THE TRADE OF HORSE- 
SHOEING HELD UNCONSTITUTIONAL. 

There is reported on July 26, 1904, the opinion of 
the First Appellate Division of the New York Su- 
preme Courtin People ete. vy. Beattie, reversing a 
conviction of the defendant for a violation of section 
384m of the penal code. It is held that the legislation 
of this state, creating a board of examiners to exam- 
tne applicants desiring to practice as master or jour- 
neymen horseshoers, and requiring applicants to pro- 
cure certificates of qualification from such board and 
to register the same as a condition to practicing such 
trade, is unconstitutional. The decision is put upon 
the broad ground tbatsuch regulation of the farrier’s 
trade is unnecessary for the publie health, comfort or 
welfare, is, therefore, not within the police power, 
and, consequently, amounts to an arbitrary invasion 
of individual liberty and interference with private 
property, in contravention of both the federal and 
state constitutions. 

On February 38, 1902, in discussing the decision of 
the Supreme Court of Illinois, in Bessette v. People, 
ete., 119 Ill. 334, cited and relied upon by the appel- 
late division in the present decision, we said: 

“In People vy. Warden, ete. 144 N. Y, 





529, it was held by a bare majority of the New 
York Court of Appeals that chapter 602 of the laws of 
1892, providing for the examination and registration 
‘of employing or master plumbers,’ within the locali- 
ties named, and making it a misdemeanor for any 
person to engage in that ‘trade, business or calling,’ 
without such registration, is constitutional and valid, 
and that an indictment and conviction for a violation 
of the provisions of the act were proper. It is signif- 
icant that the dissenting opinion in this case was 
written by Mr. Justice Peckham, who, since his ap- 
pointment to the Supreme Court of the United States, 
has written the opinion in Allgeyer vy. Louisiana, 165 
U. 8.578, which quite decisively adopted, as the pol- 
icy of the highest federal tribunal, the New York doc- 
trine that the constitutional protection of liberty com- 
prehended the right of a citizen to prosecute a legiti- 
mate trade or business without legislative interfer- 
ence except in so faras the same might be strictly 
necessary for the protection of the puvlic health, 
safety or comfort. There is an obvious distinction on 
the score of protection of public health between stat- 
utes regulating the plumbing trade and those assum- 
ing to supervise and license the trade of horseshoe- 
ing. Nevertheless, Farriers’ Acts might be upheld on 
broad humanitarian grounds, for the prevention of 
cruelty to, and the promotion of the health and com- 
fort of, animals. We have legislation of this kind in 
New York, Laws 1856, Laws 1897, chap. 148, chap. 
415, art. 12; Laws 1899, chap. 558. Outside of the con- 
sideration last suggested, the reasoning and conclu- 
sion of the Illinois court seem sound.” 

As stated in the opinion of the New York court, the 
point as to the prevention of cruelty to animals was 
not passed on in the Illinois decision. In raising it 


in this place we did not intend to express an opinion , 


that it was conclusive in favor of the constitutionality 
of the act. It was intended merely as a contribution 
to the general discussion and because the suggestion 
seemed worthy of some notice, constitutionality being 
presumed and the courts being disposed to carefully 
consider any grounds upon which legislation may be 
upheld. 

This question is elaborately and __ satisfactorily 
treated by the appellate division. It is true, as Mr. 
Justice Hatch suggests, that in describing the police 
power the language ‘‘the health, comfort, safety and 
welfare of society” is used “in respect to persons.” 
Nevertheless, the validity of laws for the prevention 
of cruelty to animals rests upon ‘‘an unconscious if 
not admitted recognition of legal rights in dumb ani- 
mals, Who are submitted to man’s dominion. They 
are by such legislation placed in the same legal rela- 
tion to the freeman as the slave was in the days of 
slavery. * * * JItis torture to the animal that is 
prohibited wherever it was done. * * * The ani- 
mals so protected must be recognized as subjects of 
legal rights.”” Tiedeman onsState and Federal Con- 
trolof Persons and Property, sec. 177. The New 
York court is, however, justified in its ruling, first, 
because it does not expressly appear that the legisla- 
ture in passing the laws in question had the preven- 
*tion ofcruelty to animals in view, and, second, be- 
cause in the exercise of judicial knowledge it can be 
said that, although horses are put to considerable suf- 
fering and injury through the oecasional bungling of 
farriers, such evil is not so common as to authorize 
interference with a trade that has existed and been 
practiced with excellent average results without pub- 
lic regulation from time immemorial.—New York 
Law Journal. 
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BOOK REVIEWS. 


ENCYCLOPEDIA OF EVIDENCE, VOL. 3. 

So many wonderful improvements have been made 
in law publishing within the last twenty-five years 
that one is no longer surprised by the announcement 
and executien of some achievements which would 
have amazed our ancestors. This line of thought has 
been called out by the receipt from the publishers of 
the third volume of what is known as the Encyclo- 
pedia of Evidence. That this work fills an important 
place in the structure of legal publications is ob- 
served quiet readily when we call attention to the fact 
that while we have encyclopedics of law and encyclo- 
pedias of pleading and practice, we have had as yet 
no encyclepedia of evidence, the fourth grand divis- 
ion of law andits procedure. With the Encyclopedia 
of Evidence on his shelves, together with the other 
encyclopedias of law, pleadingand practice, the lawyer 
has within a moment’s reach and within the smallest 
possible compass the whole circumference of possible 
legal knowledge. 

It is no extravagance to say that of the four grand 
divisions of the law, that of evidence is the most con- 
stantly consulted. The rules of evidence vary so 
much according to the facts of the particular case that 
a lawyer is not certain whether evidence with which 
he is trying to prove his case is admissible or not until 
he has consulted the latest authorities. 

Of all works on Evidence none can compete in ex- 
haustiveness, particularity and accuracy with the 
book we have for review at this time. Volume 3, for 
instance, begins with the subject of Character and 
ends with that of Customs and Usages. To show the 
manner in which the subjects are treated, we give an 
outline of the discussion of the subject of “Character” 
which covers the first fifty-four pages of the volume. 
The whole article is divided into four parts. Part 
Lis Definition. Part II is entitled ‘‘When Character 
is Relevant.” This part is then subdivided into four 
sections. Sec. 1, Character of Party to Civil Action; 
Sec. 2, Character ef Defendant in Criminal Action; 
See. 8, Character of Deceased and of Complaining 
Witness; See. 4, Character of Witness. Part III is 
entitled ‘*‘What Character is Relevant,” and under 
this division we have twosections. Sec. 1, The Trait 
of Character; Sec. 2, The Time and Place of Reputa- 
tion. Part IV is entitled Proof of Character, and 
here we have seven sections. See. 1, Presumption of 
Good Character; Sec. 2, Personal Knowledge of Char- 
acter; Sec. 3, Particular Acts of Party or Witness; 
Sec. 4, Competency of Character Witness; Sec. 5, Ex- 
amination of Character Witness; See. 6, Number of 
Character Witnesses; Sec. 7, Weight and Effect of 
Character Evidence., 

We find that the most prominent characteristic of 
this encyclopedia is its accessible arrangement making 
ita very valuable work to have in a court room. We 
know of no work of evidence whére one can turn so 
quickly to a discussion of the exact point concerning 
which information is wanted. Wecan honestly com- 
mend also its accuracy and its exhaustiveness, and 
are fully persuaded that this encyclopedia will become 
a necessary adjunct to every law library.§s 

Published by L. D. rowe1i Company, Los Angeles? 
Cal. 





HUMOR OF THE LAW. 


Lawyer—Now, Mr. Smith, will you have the good- 
ness to answer me, directly and categorically, a few 
plain questions? 

Witness—Certainly, sir. 

Now, Mr. Smith, is there a female at present living 
with you who is known in the neighborhood as Mrs. 
Smith? 

There is. 

Is she under your protection? 

She is. 

Now, on your oath, do you maintain her? 

I do. 

Have you ever been married to her? 

I have not. 

(Here several jurors scowled gloomily at Mr. 
Smith.) 

Thatis all, Mr. Smith; you may go down. 

Opposing Counsel—Stop one moment, Mr. Smith. 
Is this female in question your grandmother? 

Yes, she is. 


In the New York law schoo! at a recent lecture on 
the making of wills, the case of a woman in one of 
Rider Haggard’s books was cited. The woman had 
a man’s will inscribed in ink on her back. And the 
will was held regular and legal because it had been 
made in writing. 

After giving this practical illustration the professor 
called on John Smith, saying: 

“Is a will so inscribed regular and legal, in your 
opinion?” 

**No,” answered Smith. 

‘Why not?” asked the professor. 

“Because its a skin game,” replied Smith. 

The professor felt angry enough to order Smith out 
of the room, but the class laughed so much that he 
decided to overlook the student’s flippancy. 
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1. ABSTRACTS OF TITLE—Defective Abstract.—An ab- 
stract company held not liable to a purchaser of land 
because the abstract did not show a judgment; his loss 
arising only from the tax title bought being void.—Den- 
ton v. Nashville Title Co., Tenn., 79 8S. W. Rep. 799. 


2. ACCOUNT STATED—Mistake.—A settlement as_ to 
alleged errors in an inventory on which a business was 
sold, which was based on mistake or imposition, held 
not conclusive on the parties.—Mine & Smelter Supply 
Co. v..Creel, Tex., 79S. W. Rep. 67. 

3. ACKOWLEDGMENT — Deeds. — A commissioner of 
deeds for North Carolina, residing in another state, is 
not required to affix his seal to the certificate acknowl- 
edging the execution of a deed conveying land in North 
Carolina.—Johnson v. Duvall, N. Car., 47S. E. Rep. 611° 

4. ACTION—Consolidation of Distinct Causes of Action. 
—An action for three several penalties alleged to have 
been incurred by the defendant to the owners of three 
several lots of cans could not be consolidated, though 
the plaintiff sued as the authorized agent of the owners. 
Bell v. Kepler, N. J., 57 Atl. Rep. 257. 


5. ADVERSE POSSESSION — Evidence of Title.—Evi- 
dence that plaintiff's ancestor had been in possession 
of a few acres for a short time prior to his death 1561 
was insuflicient to show prescriptive title.—Waters vy. 
Durrence, Ga., 47 8. E. Rep. 216. 

6. ADVERSE POSSESSION—Instruction.—In ejectment, 
charge to find for plaintiff unless defendant had been 
in adverse and also in hostile possession, held not 
error.—Weller v. Wagner, Mo., 79 S. W. Rep. 941. 


7. ANIMALS—Bailment.—A pasture from which horses, 
deposited on a bailment for hire, escaped, held in law 
notinclosed at all; it not being wholly inclosed by a 
good and sufficient fence.—Shropshire v. Sidebotham, 
Mont., 76 Pac. Rep. 941. 

8. APPEAL AND ERROR—Admission of Incompetent 
Evidence.—A party cannot complain of the admission of 
evidence, though incompetent under the pleadings, to 
the most of which he did not object, and which was 
not detrimental to his interest.—Illinois Cent. R. Co. v. 
Crockett, Ky., 79 S. W. Rep. 235. 


9, APPEAL AND ERROR—Amending Bill of Exceptions. 
—While a bill of exceptions may be amended, it is use- 
less to make new parties defendant in error, unless 
they waive service and consent that the case be heard. 
—Sears v. Jeffords, Ga., 47 8. E. Rep. 186. 


10. APPEAL AND ERROR—Bill of Exceptions.—Where 
in an action ona bond, petition was dismissed on joint 
demurrer of defendants, the sureties were necessary 
parties defendant toa bill of exceptions sued out by 
plaintiff.—Greene v. Barron, Ga., 47 S. E. Rep. 188. 

ll. APPEAL AND ERROR—Discretion of Chancellor in 
Refusing Injunction.—The judicial discretion of the 
chancellor in refusing or denying injunction Will not be 
interfered with by the Supreme Court unless abused 
or violative of clear legal right.—George N. Fletcher & 
, Sons v. Alpena Circuit Judge, Mich., 99 N. W. Rep. 748. 


12. APPEAL AND ERROR— Estoppel to Prosecute.— 
Creditor of decedent’s estate accepting payment from 








proceeds of realty judicially sold, held estopped to ap- 
peal from decree.—Parsons v. Rutherford, Miss., 36So. 
Rep. 187. 

13. APPEAL AND ERROR—New Trial.—Where a special 
judge, on motion for a new trial, states that he is not 
satistied with the verdict, the Supreme Court will direct 
a new trial.—Cumberland Telephone & Telegraph Co. v. 
Smithwick, Tenn.,79 S. W. Rep. 803. 

14. ARBITRATION AND AWARD—Signature to Award. 
—An award is not void or voidable because the umpire 
failed to add the word ‘“‘umpire” to his signature, 
but affixed the word “arbitrator.”— Runyon vy. Ruther- 
ford, W. Va., 47S. E. Rep. 150. 

15, ARREST—Without a Warrant.—A peaee oflicer may 
arrest without a warrant whenever he has reasonable 
grounds to suspect that the person arrested has com- 
mitted a felony, and it is immaterial whether the sus- 
picion is founded on his own knowledge or on inform- 
ation imparted to him by others.—Brish v. Carter, Md. 
57 Atl. Rep. 210. 

16. ASSIGNMENTS—Contract for Services —A contract 
for services which may be as well performed by one 
person as another is assignable unless the assignment 
is prohibited by the terms of the contraet.—Poling v. 
Condon-Lane Boom & Lumber Co., W. Va., 47S. E. Rep. 
279. 

17. ASSIGNMENTS OF ERROR—Sleeping Juror.—An ap- 
pellant eannot complain of the fact that a juror slept 
during argument of counsel, when he did not request 
the court to waken him.- Slaughter v. Coke County, 
Tex., 79S. W. Rep. 863. 

18, ATTACHM“NT — Damages for Wrongful Levy. — 
Damages for wrengful attachment are no less because 
immediately on its being discharged, execution is 
levied on the property.—Miller v. Baker, Ky., 798. W. 
Rep. 187. 

19. ATTORNEY AND CLIENT — Collection of Note. — 
Where anote given for the price of property condi- 
tionally sold was forwarded to an attorney for collec- 
tion, the bringing of suit was within the apparent au- 
thority of the attorney.—Aldcn v. W. J. Dyer & Bro., 
Minn., 99 N. W. Rep. 784. 

20. ATTACHMENT—Failure of Return to Show Where 
Levy was Made.—Where return of attachment fails to 
show in what county the levy was niade, but the levy is 
in other respects legal, it will not be dismissed for fail- 
ure to set out where it was made.—Connolly v. Atlantic 
Contracting Co., Ga., 47 8. E. Rep. 575. 

21. ATTORNEY AND CLIENT—Purchase by Attorney at 
Judicial Sale.--A judicial sale of real estate to attor- 
neys, at whose instance the judgment was entered and 
who were the only representatives of certain infant de- 
fendants, held invalid.—Phillips v. Phillips’ Admr., Ky., 
80 S. W. Rep. 826. 

22, BANKRUPTCY—Effect of Discharge.—A discharge 
in bankruptcy held no defense to foreclosure of a mort 
gage executed more than four montlis prior to filing of 
petition in bankruptcy, where debt secured had not 
been proved in bankruptcy court.—Camp v. Young, Ga., 
47 8S. E. Rep. 560. 

23. BANKRUPTCY —Right to Reject Onerous Property.— 
Where an assignee in bankruptcy failed to claiman 
asset for 22 years, and testified that at the time of the 
bankruptcy he abandoned it, it shows a deliberate in- 
tent on his part to reject this particular asset.—Fleming 
v. Courtenay, Me., 57 Atl. Rep. 592. 

24. BANKRUPTCY—Trust Estate.—Beneficial intcrests 
in atrust created by will, left under the control of the 
beneficiaries, are alienable, subject to process by credit 
ors, and, under Bankr. Act July 1, 1898,ch 451, § 70a, 
pass to the trustee in bankruptcy of the beneficiary.— 
Loomer vy. Loomer, Conn., 57 Atl. Rep. 167. 

25. BANKRUPTCY—Unpaid Subscriptions to Corpora- 
tion Stock.—The right of action in a corporation to re- 
cover unpaid subscriptions to stock held to pass to the 
trustee of bankrupt corporation, under Bankr. Act July 
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1, 1898, ch. 541, § 70.—Commercial Bank of Augusta v. 
Warthen, Ga., 47 8. E. Rep. 536. 

26. BANKS AND BANKING—Lien on Stock.—Where the 
stock of defendant in plaintiff bank was attached by it 
for a debt, and the defendant was not personally served, 
the only lien foreclosed was that created bygthe attach- 
ment.—Owens vy. Atlanta Trust & Banking Co., Ga., 47 
S. E. Rep. 215. 


27. BANKS AND BANKING—Money Had and Received.— 
A bank, receiving a fund with notice of the person to 
whom it belongs and refusing to pay it over, while 
guilty of conversion, may also he held liable in an ac- 
tion for money had and received.—York v. Farmers’ 
Bank, Mo., 79S. W. Rep. 968. 

28. BENEFIT SOCIETIES—What Constitutes an Acci- 
dent.—The rupture of a blood vessel,icaused by lifting, 
held not an “accident,” within the meaning of that 
term in a certificate of a beneficial association.—Niskern 
v. United Brotherhood of Carpenters & Joiners of 
America, 87 N. Y. Supp. 640. 

29. BILLS AND NoreEs—Bona Fide Holder.—Where, in 
consideration of a husband’s debt, a wife gives her note 
to a firm, who transfers it to an innocent purchaser, and 
on dissolution a partner assumes such debt and re- 
gains the wife’s note, he is not an innocent purchaser. 
—Weil v. Carswell, Ga., 47 8. E. Rep. 217. 

30. BILLS AND NoTES—Consideration—One holding a 
note given in a settlement is entitled to presumptions 
of consideration, until the maker shows the settlement 
to embrace improper items.—Cox v. Cox’s Exr., Ky., .79 
S. W. Rep. 220. 

31. BILLS AND NOTES —Joint}Makers—Corporation, if 
bound, and person signing its name by him to note, and 
indorsing his own name on back, held liable as joint 
makers.—McGraw v. Union Trust Co., Mich., 99 N. W. 
Rep. 758. 

32. BOUNDARIES — Effect of Acquiescence, — As be- 
tween a grantor and grantee, holding of land by 
the grantee for ten years to a line recognized by both 
parties as the true boundary establishes it by acquies- 
cence.—Dows Real Estate & Trust Co. v. Emerson, 
Iowa, 99 N. W. Rep. 724. 

33. BROKERS—Commissions.—A real estate broker, 
having found a person ready and willing to make an 
exchange according to the terms of the broker’s em- 
ployment, earned his commissions, though his principal 
refused to complete the exchange.—Suydam v. Healy, 
87 N. Y. Supp. 669. 

34. BROKERS — Employment to Procure Loan.—A 
broker, employed to procure a loan, does not earn his 
commission by securing a person who offers to make the 
loan, but afterwards rc fuses to consummate the transac- 
tion.—Ashfield v. Case, 87 N. Y. Supp. 649. 


35. BROKERS — Sale of Land.—A landowner’s exe- 
cution of a deed, in ignorance of the terms of the 
contract of sale made by his agent, isnot a ratification 
of such contract.—Edwards v. Davidson, Tex., 79 S. W. 
Rep. 48. 

36. CARRIERS—Amending Declaration.—A declaration 
in tort in action against a common carrier cannot be 
amended by setting up a special contract between the 
parties as to the equipment of car furnished.—Gilleland 
& Dillingham v. Louisville & N. R. Co.,wa.,47 8. E. Rep. 
336. 

87. CARRIERS — Assault on Female in Unlighted Sta- 
tion.—An assault by a negro on a female passenger in an 
unlighted waiting room after dark is not such a prox- 
imate consequence of the railroad company’s failure to 
light the reoin as to charge it with having foreseen the 
danger and render if liable therefor.—Prokop v. Gulf, C. 
&S. F. R. Co., Tex., 79S. W. Rep. 101. 

38. CARRIERS—Ejection of Passenger.—To render rail - 
road company liable for ejecting drunken passenger, 
his condition must be such as to indicate that he would 
be liable to injury.—Tuttle v. Clncinnati,N. O.& T. P. 
Ry. Co., Ky., 808. W. Rep. 802. 





89. CARRIERS—Failure to Pick up Passenger at Flag 
Station.—In an action against a carrier for damages for 
failure to take plaintiff as a passenger at a flag station, 
the knowledge of the purpose of plaintiff’s trip by de- 
fendant’s employees, other than those in charge of the 
train, which did not stop, held not chargeable to de- 
fendant.—International & G. N. R. Co. v. Sammon, Tex., 
79S. W. Rep. 854, 

40. CARRIERS — Loss of Baggage.—One who receives 
from acurrier a pass over its line, issued on condition 
that the company shall not be liable for damage to the 
property, cannot recover the value of baggage lost 
while traveling on the pass.—Holly v. Southern R. Co. 
Ga., 47S. K. Rep. 188. 

41. CARRIERS — Validity of Mutilated Ticket. — Muti- 
lated Ticket. — Mutilated railroad ticket held valid 
though torn in two pieces.—Young v. Central of Georgia 
Ry. Co.,Ga., 478. E. Rep. 556. 

42. CHATTEL MORTGAGES — Priority Over Attaching 
Creditors.—A chattel mortgage, executed and recorded 
in Illinois on property afterwards transferred to Ten- 
nessee, will not be given priority over the liens of local 
attaching creditors.—Snyder v. Yates, Tenn., 79S, W. 
Rep. 796. 

43. COMMERCE—Sale of Oleomargarine.—Acts 1891, p 
12, ch. 8 [Code 1899, p. 1115], relating to the sale of oleo- 
margarine, adulterated, or artificial butter, without the 
same being then and there colored pink, isin contra- 
vention of the constitution and laws of the United 
States.—State v. Bruce, W. Va., 47S. E. Rep. 146. 


44, CONSTITUTIONAL LAW—Apportionment of Senators 
and Representatives.—-A male inhabitant of the state 
over the age of 21 may sue to test the constitutionality 
of a statute apportioning senators and representatives 
though the wrong complained of does not exist in his 
own senatorial district.—Brooks y. State, Ind., 70 N. E. 
Rep. 980. 

45. CONSTITUTIONAL LAW — Corporation Charter.— 
Reservation in the charter of a railroad company of 
power to add to, alter, amend, or repeal includes the 
reservation of power to condition the title to a bridge 
and to terminal facilities with the provision that the 
joint use shall be allowed to other railroads for reason 
able compensation.—Union Pac. R. Co. v. Mason City & 
Ft. D. R. Co., U.S.C. C. of App., Eighth Circuit, 128 Fed. 
Rep. 230. 

46. CONSTITUTIONAL LAW — Fellow-Servant Statute.— 
Rey. St. Ohio, § 3365-22, limiting the fellow-servant rule, 
held in violation of Const. Ohio, art. 1, § 2, in that its 
benefits are restricted to servants who have “‘no power 
to direct or control in the branch or department in 
which they are employed.’’—Kane v. Erie R. Co., U. 8. 
Cc. C., N. D. Ohio, 128 Fed. Rep. 474. 

47. CONSTITUTIONAL LAW — Intoxicating Liquors.— 
Burns’ Ann. St. 1901, § 7283i, relating to remonstrance 
against granting of liquor license, held not violative of 
Const. art.7, §1, providing that all judicial power shall 
be vested in a supreme and circuit and such other 
courts as the General Assembly may establish.—Hoop v. 
Affieck, Ind., 70 N. E. Rep. 978. 

48. CONSTITUTIONAL LAW—Land Included in Tax Dis- 
trict.—What property shall be embraced within a tax 
district, and whether it shall be taxed for municipal 
purposes, isa political question, to be determined by 
the legislature.—Kettle v. City of Dallas, Tex., 808. W 
Rep. 874. 

49, CONTRACTS — Influence with State Officers.—Con- 
tract under which plaintiff rendered services in refer- 
ence to a state claim being prosecuted against defend- 
ant held not against public policy.—Lebus v. Dunlap, 
Ky., 80S. W. Rep. 803. 

50. CORPORATIONS — Dissolution.—The dissolution of 
a corporation is a peculiar function, which residet 
primarily in the legislature, and is conferred on courts 
only by explicit legislative authority.—Olds v. City 
Trust Safe Deposit & Surety Co., Mass., 70N.E. Rep. 
1022. - 
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51. CORPORATIONS—Liability for Repayment of Divi- 
dends.—A stockholder is not liable to creditors of the 
corporation for dividends received by him in good faith 
while the corporation was a going concern and solvent. 
—Great Western Min. & Mfg. Oo. v. Harris, U. S.C. C. 
of App., Second Circuit, 128 Fed. Rep. 321. 


52. CORPORATIONS—Sale of Worthless Stock.—Rescis- 
sion of sale, made on false representations of comm it- 
tee of directors, authorized, though the majority of the 
committee did not know of the falsity of the representa- 
tions.—L. D. Garrett Co. v. Clark, 87 N. Y. Sup p. 579. 


53. CORPORATIONS—Ultra Vires Acts.—Where an in- 
vestment company received money, it could not con- 
tend, as against the investor, that the investme nt con- 
templated was ultra vires.—Ring v. Long Island Real Es- 
tate Exch. & Inv. Co., 87 N. Y. Supp. 682. 


54. CRIMINAL EVIDENCE—Presence at Scene of Crime. 
—Mere presence at the scene of a crime, or failure toin- 
terfere, does not render one particeps criminis.—State v. 
Fox, N. J., 57 Atl. Rep. 270. 

55. CRIMINAL EVIDENCE—Res Gestx.—The declaration 
of one at the time he was shot is admissible as res gestae, 
though he was an unpardoned convict.—Flores v. S tate, 
Tex., 79 S. W. Rep. 808. 


56. CRIMINAL Law—Conviction.—Where no issue of 


law or of fact remains to be determined, and there is . 


nothing to be done except to pass sentence, the accused 
has been convicted.—State v. Knowles, Me., 57 Atl. Rep. 
588. 

57. CRIMINAL TRIAL—Argument of Counsel.—Coupsel 
in argument may draw deductions from the evidence, 
though they may be illogical, unreasonable, or even 
absurd.—Owens vy. State, Ga.,47 8S. E. Rep. 545. 


58. CRIMINAL TRIAL—Concealed Weapons.—A convic- 
tion for carrying a concealed pistol on a given date in 
the presence of A held no bar to a prosecution for car- 
rying a concealed pistol on another date in the pres- 
ence of B.—Morgan v. State, Ga., 47 8S. E. Rep. 567. 


59. CRIMINAL TRIAL—Refusal to ExcludeWitness from 
Court Room.—The refusal of the court to exclude a w it- 
ness during the trial of a criminal case is dscretionary, 
and willonly be reviewed for abuse of discretion.— 
Bromberger v. United States, U. 8. C. C. of App., Second 
Circuit, 128 Fed. Rep. 346. 

60. Crops—Parol Evidence of Agreement—The ex- 
pression in the reservation clause of a deed that the 
grantee “is to have all the hay” relates to the subse- 
quent production of the farm and not to theold hay 
then in the barns.—Rowe v. Collins, Me., 57 Atl. Rep. 
587. 

61. DAMAGES~—Injury Not the Proximate Cause.—In 
an action for personal injuries, the plaintiff is not en- 
titledto recover damages for injuries that are attribu- 
table to previous diseases or dissipation.—Ford v. Kan- 
sas City, Mo., 79 S. W. Rep. 923. 


62. DEEDS—Contract for Fruit Crop.—Sellers of fruit 
trees under a contract for fruit crops as the purchase 
price held to acquire no lien on land on which the trees 
were planted which they could enforce by the recovery 
of a money judgment.—Butler v. Stark, Ky., 79 S. W. 
Rep. 204. 

63. EASEMENTS—Right of Way Over Railroad.—A right 
of way over a railroad right of way may be acquired 
by prescription.—Babenzer v. Philadelphia, B. & W. R. 
Co., Del., 57 Atl. Rep. 242. 

64. EASEMENTS—Streets and Alleys.—Where a lot con- 
veyed fronts on two streets, no implied easement by 
necessity in an aliey connecting the streets arises in 
favor of the grantee.—Milliken v. Denny, N. Car., 47 S. 
E. Rep. 132. 

65. ELECTIONS—Writing Candidate’s Name on Ballot. 
—Though a candidate’s name is written in the space 
above the offiee on a ballot, it will be held a vote for him 
for the office below his name.—Dollv. Bender, W. Va., 
47S. E. Rep. 293. 





66. ELECTRICTY—Defective Insulation.—Electric light 
company held not relieved of consequences of negligent 
insulation of wire, by failure to notify it that house 
painters were at work on bulding.—Baries v. Louisville 
Electric Light Co., Ky., 80S. W. Rep. S14. 


67. EMINENT DOMAIN—Damage from Railroad Loco- 
motives.— Operation by railroad of locomotives on 
tracks adjacent to plaintiff’s residence held to consti- 
tute damage to property, within Const. art. 1, § 17.—Mis- 
souri, K. & T. Ry. Co., of Texas v. Calkins, Tex., 79 S. 
W. Rep. 552. 

68. EMINENT DOMAIN—Property Held for Pub‘ic Use. 
—Legislature may authorize another to occupy prop- 
erty held for a public use, when such other public use 
may be enjoyed without interfering witha prior use.— 
In re City of Gloversville, 87 N. Y. Supp. 612. 


69. ESTOPPEL — Conveyance on Parol Consent. —A 
conveyance by another than the owners, merely on 
their parol consent, held ineffectual, there being noth - 
ing to constitute an estoppel.—Kuteman Vv. Carroll, Tex., 
80S. W. Rep. 842. 

70. ESTOPPEL — Inconsistent Contentions.--The con- 
tention made on rehearing of appeal held not to estop 
the one making it from making an inconsistent conten- 
tion on rehearing.—City of Louisville v. Wehmoff, Ky., 
79 S. W. Rep. 201. 

71. ESTOPPEL—Sale 6f Property by Certificate Holder. 
—One selling property and receiving the purchase price 
while having only a Certificate of purchase at mortgage 
forecloure sale held estopped to reclaim it after receiv - 
ing a sheriff’s deed.—Glendenning v. Superior Oil Co., 
Ind., 70 N. E. Rep. 976. 


72. EVIDENCE—Competency.—The testimony of plaint- 
iff, suing for services, that decedent intended to pay 
him otherwise than by the legacy in hep will, was in- 
competent.—Farrington vy. Minturn, N. J., 57 Atl. Rep. 
269. 


73. EVIDENCE — Description of Land in Tax Deed.— 
Where, in ejectment, defendants relied on a tax deed 
which failed to describe the land involved, evidence as 
to the intent of the sheriff in making the deed held not 
admissible.—Talley v. Schlatitz, Mo., 79S. W. Rep. 162. 


74. EVIDENCE—Suzle of Liquor to Minors.—In suit for 
illegally selling liquor to plaintiffs’ minor sons, putting 
witnesses on stand and proving by each his age, for 
purposes of comparison, held improper.—Poynor vy. 
Holzgra, Tex.,79 S. W. Rep. 829. 


15. EXCEPTIONS—Time of Filing.—A bill of excep- 
tions, not filed within the term at which the judgment 
was rendered, cannot be considered on appeal, without 
a showing that the time was extended.—Morris v. 
Thomasson, Ark., 79S. W. Rep. 790. 


76. EXECUTORS AND ADMINISTRATORS — Fees.—An al- 
lowance of $500 to an executor for his services held ex- 
cessive, $300 being a reasonable sum.—Bickel v. Bickel, 
Ky., 79 S. W. Rep. 215. 


77. EXECUTORS AND ADMINISTRATORS — Objection to 
Grant of Letters.—One who has acquired by purchase 
the entire interest of an heir may object to the granting 
of letters of administration, though he be neither an 
heir nor acreditor of the estate.—Dierks y. Smith, Ga., 
47 8S. E. Rep. 203. 


78. EX£CUTORS AND ADMINISTRATORS — Substitution 
of New Plaintiff.—A plaintiff, suing as an individual, 
cannot amend the complaint by suing as executrix.— 
Fleming v. Courtenay, Me., 57 Atl. Rep. 592. 

79. EXEMPTIONS — Garnishment of Wages.—A person, 
under a contract of employment contemplating serv- 
ices mainly of work requiring mental skill or business 
capacity, and involving the exercise of his intellectual 
faculties, held nota laborer whose wages are exempt 
from garnishment.—Tabbjv. Mallette, Ga., 478. E. Rep. 
587. 

80. EXPLOSIVES — Blasting.—While a contractor may 
lawfully blastrocks, he cannot throw them on persons 
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rightfully occupying neighboring property.—Cary Bros. 
& Hannon v. Morrison, U. S.C. C. of App., Bighth Cir- 
cuit, 129 Fed. Rep. 177. 

81. FORGERY—Check to ‘“‘the Order of Cash.”—A check 
drawn payable to “the order of cash’? is payable to 
bearer, and, if such a check be forged, it is not so im- 
perfect that no one could be defrauded thereby.—Hale 
v. State, Ga., 47 S. E. Rep. 547. 


82. FRAUDS, STATUTE OF—Sale of Land.—A void parol 
agreement for the purchase and sale of lands cannot be 
aided by a further parol agreement to reduce it to writ- 
ing.—McKinley v. Lloyd, U. 8. C.C., D. Oreg., 128 Fed. 
Rep. 519. 

83. GRAND JURY—Refusal to Testify.—Refusal of wit- 
ness to testify before grand jury, on the ground that his 
evidence may convict him ofthe crime, held not guilty 
of contempt.—Jn re Morse, 87 N. Y. Supp. 721. 

84. GUARDIAN AND WARD — Compensation.—Where it 
appeared that a guardian’s services were rendered for 
his own benefit and profit he was not entitled to com- 
pensation.—Robardi v. Bryan, Me., 79 8. W. Rep. 979. 


85. HOMESTEAD—Setting Aside.—The approval of the’ 


schedule of one petitioning fora homestead does not 
operate to set aside as exempt property described 
therein, but omitted from that part of the petition stat- 
ing out of what property the exemption 1s claimed.-- 
Blackstone v. Kritzer,Ga.,47 5. E. Rep. 585. 

86. HOMICIDE—Murder in Second Degree.—Where de- 
ceased was attempting to kill another, and defendant 
interfered, he was justified in killing deceased to save 
his own life, or to prevent great bodily harm to himself, 
when deceased was advancing on him, and he appre- 
hended that he was about to be killed.—State v. Clark, 
N. Car., 47S. E. Rep. 36. 

87. HUSBAND AND WIFE — Cancellation of Trust Deed. 
—Where, in a suit by a wife to cancel a trust deed given 
to secure her husband’s debt, the issue is whether the 
trust deed was released by defendant, it cannot attack 
the wife’s title. —Higgins v. Deering Harvester Co., Mo., 
79S. W. Rep. 959. 

88. HUSBAND AND WIFE—Gift to Wife.—Certain trans- 
actions held to create a presumption that a husband in- 
tended to give to his wife a half interest ina certain 
mortgage.—Gould v. Glass, Ga., 47S. E. Rep. 505. 


89. HUSBAND AND WIFE — Wife’s Liability for Family 
Necessaries.—Separate estate of the wife held not liable 
for family necessaries, where it isnot shown that she 
agreed to pay for them, or estopped herself from deny- 
ing liability therefor.—Anderson v. Davis & Ould, W. 
Va., 47 8. E. Rep. 157. , 

90. INFANTS —Medical Expenses in Action for Personal 
Injuries.—An infant, in an action against his employer, 
cannot recover the cost of medical attention furnished 
him by reason of the injury complained of, unless he 
alleges and proves facts rendering himself liable there 
for.—Bering Mfg. Co. v. Femelat, Tex., 79 8. W. Rep. 869. 


91. INJUNCTION — Enjoining Prosecution of Violation 
of Local Option Law.—Equity had no jurisdiction to en - 
tertain a suit for injunctien to restrain the county attor- 
ney from prosecuting plaintiff’s salesman for sales of 
alcohol to druggists. — Greiner-Kelly Drug Co. v. 
Truett, Tex., 798. W. Rep. 4. 

92 INNKEEPERS — Existence of Relation. — Where a 
commercial traveler gave his grips tothe porter of a 
hotel, but never procured any accommodations there, 
he did not become a guest, so as to create an innkeep - 
er’s liability.—Tulane Hotel Co. v. Holohan, ‘lenn., 79S. 
W. Rep. 113. 

93. INNKEEPERS — Liability for Lost Jewelry.—A fob 
and watch held jewels and ornaments, within Act 1879, 
p. 185, ch. 145 [Shannon’s Code, § 3593] relating to inn- 
keepers.—Rains v. Maxwell House Co., Tenn.,79 S. W. 
Rep. 114. 

94, INTOXICATING LIQUORS—Remonstrance to Grant- 
ing Liquor License.—A remonstrant to the granting of 





a liquor license held entitled to revoke his signature 
only before the beginning of the time within which the 
remonstrance may be filed.—Sexton v. Goodwine, Ind. 
70 N. E. Rep. 999. 

95. JUDGMENT—Who Liable.—Defendants, who chose 
to make themselves parties to a litigation, are as equally 
bound as the original principals in the action.—State v. 
New Orleans Debenture Redemption Co., La., 36 So 
Rep. 205. 

965. JUSTICES OF THE PEACE—Right to Sue.—That one 
of the trustees of a fund sued for was not a resident of 
the county where the suit was brought held not to affect 
his right tosue.—Scribner v. Smith, Mo., 79S. W. Rep. 
181. 

97. LANDLORD AND TENANT—Damages by Water.— 
Damages to a leased apartment from water, used in ex- 
tinguishing fire in another part of the building, held 
within the provision of the lease as to the rights of the 
parties in case of damage from fire.—Roman v. Taylor, 
87 N. Y. Supp. 654. 

98. LANDLORD AND TENANT—Failure to Deliver Pos- 
session.—A landlord’s inability to deliver possession of 
a part of the premises by reason of an unexpired lease 
to another held to constitute a failure of consideration 
for the lease to defendant.—Sullivan v.Schmitt, 87 N. 
Y. Supp. 714. 


99. LANDLORD AND TENANT—Failure to Pay Taxes.— 
A lessee held not entitled to relief from forfeiture of his 
estate for breach of covenant to pay taxes, where the 
property has been sold for the taxes.—Gordon v. Rich- 
ardson, Mass., 70 N. E. Rep. 1027. 


100. LANDLORD AND TENANT—Failure to Repair.— 
Where a landlord failed to make repairs as promised, 
and the building fell, the tenant’s measure of damages is 
his loss consequent on the failure to keep the promise. 
—Ehinger v. Bahl, Pa.,57 Atl. Rep. 572. 


101. LANDLORD AND TENANT—Holding Over After Ex- 
piration of Lease.—A holding over after the expiration 
of a written lease, without the execution ofa new one 
is under the terms of the expired lease.—Wood- 
ward v. Ft. Worth & D.C. Ry. Co., Tex., 79 8S .W. Rep. 
896. 


102. LARCENY—Stealing Wife’s Property.—Under the 
constitutional provision relative to the property rights 
of married women,a husband may be guilty of larceny 
of his wife’s property.—Hunt v. State, Ark.,79 S.W. Rep. 
769. 

103. LIBEL AND SLANDER—Actionable Words.—Alleged 
slanderous publications of plaintiff that he was ac- 
customed to live with an adopted daughter held not 
actionable per se.—Cassavoy v. Pattison, 87 N. Y. Supp. 
658. 

104. LICENSES —Agent of Packing House.— An in- 
dictment charging accused with having conducted busi- 
ness of agent of a packing house without having regis- 
tered and paid required tax held not defective.—Lep- 
vy. State, Ga., 47 8. E. Rep. 572. 

105. MANDAMUS—Election of Trustees.—Mandamus is 
a proper remedy to compel the delivery of the prop~ 
erty of an incorporated academy to trustees duly 
elected.— Ward v. Sasscer, Md., 57 Atl. Rep. 208. 

106. MASTER AND SERVANT—Assumed Risk.—Where a 
saleswoman in a store was injured by the falling of a 
medicine chest from an inclined shelf, the mere fact of 
the fall was insufficient to establish her emplover’s neg- 
ligence in failing to provide a suitable place on which 
to store the chest.—Hofmater v. R. H. White Co., Mass., 
70 N. E. Rep. 1038. 

107. MASTER AND SERVANT—Defective Appliances.—A 
master held not relieved from liability to his servan3 
who was injured by a defective instrumentality, by fact 
that such instrumentality was owned by a third person, 
but was used by master as his own.—Central of Georgia, 
Ry. Co. v. McClifford, Ga., 47S. E. Rep. 590. 

108. MASTER AND SERVANT — Feilow-Servants. — An 
employer is not liable for the negligence of a foreman» 








258 CENTRAL LAW JOURNAL. 


No. 13 








by which an employee is injured, unless the foreman 
had the power to employ or discharge the employée.— 
Bering Mfg. Co. v. Femelat, Tex., 79S. W. Rep. 869. 

109. MINES AND MINERALS—Lease of Oil Lands.—Dili- 
gence, good faith and reasonable development held to 
be implied condition of lease of lands foroil and gas 
development.—J. M. Guffey Petroleum Co. v. Oliver, 
Tex., 79S. W. Rep. 884. 

110. MECHANICS’ LiENs—Contract with Tenant With- 
out Owner’s Consent.—Where owner did not consent to 
the improvement of building, the land held not subject 
to a lien for material under contract with tenant.— 
Reppard, Snedeker & Co. v. Morrison, Ga., 47S. E. Rep. 
554. 

111. MASTER AND SERVANT—Promise to Repair. — 
Though the risk is obvious, the master may be liable for 
injuries to the servant, if he has promised to re pair.— 
Dowd vy. Erie R. Co., N. J.,57 Atl. Rep. 248. 


112. MASTER AND SERVANT — Wrongful Discharge.— 
Servant, wrongfully discharged, should endeavor to find 
similar work, but, if he fails to procure it, will be en- 
titled to recoverhis pay for period of employment up to 
the time his caseis tried. —Weber Gas & Gasoline En- 
gine Co. v. Bradtord, Tex., 79 S. W. Rep. 46. 


113.’ MINES AND MINERALS—Sale of Claim.—A valid 
location of a mining claim confers the right to the ex- 
clusive possession of the land, and is such property 
as may be sold and transferred .—Worthen v. Sidway, 
Ark ,79 S. W. Rep. 777. 

114. MORTGAGES—Bill to Enforce.—A bill to remove a 
cloud on title and fix the amount of the debt, and 
fer a sale of the property, should be brought in the 
name of the trust creditor.—Bryan v. McCann, W. Va., 
47 S. E. Rep. 143. 

115. MORTGAGES—Judicial Sales.—A purchaser of real 
estate under mortgage foreclosure will not be com- 
pelled to perform his contract, where the title depends 
on questions of fact which must be proved by parol evi- 
dence.—Huber vy. Case, 87 N. Y. Supp. 663. 

116. MORTGAGES—Sale with Right to Repurchase.—An 
agreement by an owner of realty to sell it to another at 
an agreed casi price, withthe right to repurchase in 
the future at a higher price, is valid and enforeeable.— 
McElmurray v. Blodgett, Ga., 47 8. E. Rep. 531. 

117. MUNICIPAL CORPORATIONS—Acceptance of Work. 
—After a p=blic improvement has been accepted by the 
city, a property owner cannot escape payment there- 
for by proof that the work was not done in accordance 
with the ordinance.—Baldrick v. Gast, Ky.,79 8S. W. Rep. 
212. 

118. MUNICIPAL CORPORATIONS—Assessment for Street 
Improvements.—The legislature has power to create 
special taxing districts, and to charge the cost by 
special assessments on property, either according to 
valuation, superficial area, or frontage.—Meier y. City 
of St. Louis, Mo., 79S. W. Rep. 955. 

119. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—Where a city had constructed a walk along a city and 
thereafter permitted a part of it to be torn up, it was no 
defense to an action for injuries by reason of the defect 
that the city was not bound to build a walk at that place. 
—Belyea y. City of Port Huron, Mich.,99N. W. Rep. 740. 


120. MUNICIPAL CORPORATIONS—Estoppel to Set Up 
Ultra Vires.—Where a lessee has enjoyed the benefit of 
a lease by a city ofa portion of a wharf, he cannot plead 
that the premises were locus publicus, and that the con- 
tracts were ultra vires.—Town of Morgan City v. Dalton, 
La., 36 So. Rep. 208. 

121. MUNICIPAL CORPORATIONS—Forfeiture of Charter. 
—Costs incurred by relatorsin suit for forfeiture of a 
corporation’s charter held not toaffect right of dismis- 
sal on application of attorney general.—State v. Red 
River Turnpike Co., Tenn., 79S. W. Rep. 798. 

122. MUNICIPAL CORPORATIONS — Injunction to Re- 
strain Improvement.—Where a city has entered into a 








contract for the making of a public improvement, which 
contract is beyond the scope of its municipal power, a 
property owner affected by the improvement is entitled 
to an injunction restraining the carrying out of the con- 
tract.—City of Bluffton v. Miller, Ind,,70 N. E. Rep. 989. 


123. MUNICIPAL CORPORATIONS—Liability of Railroad 
for Street Improvement.—A railroad right of way is 
liable for a street improvement.—Orth v. B. B. Park & 
Co., Ky., 79 S. W. Rep. 206. 

124. MUNICIPAL CORPORATIONS—Overhanging Signs. 
—The owners of swinging signs projecting Over a side- 
walk were not entitled to notice of an ordinance pro 
hibiting such sign.—Sands v. Inhabitants of Oity of 
Trenton, N. J., 57 Atl. Rep. 267. 

145. MUNICIPAL CORPORATIONS—Refusal to Repeal 
Charter of Incorporation.—The courts, in the absence of 
any statute on the subject, will refuse to repeal the 
charter of a municipal corporation which has stood un- 
challenged for from 10 to 15 years.—State v. Huff, Mo., 
79 S. W. Rep. 1010. 

126. NEGLIGENCE—Bicycie Collision.—The law does 
not draw an inference of negligence on the part of one 
riding a bicycle from the mere fact of a collision with 
plaintiff, in which plaintiff was hurt.—Lee y. Jones, Mo., 
79 S. W. Rep. 927. 

127. NEGLIGENCE- Child Non Sui Juris —Negligence 
of the parent of a child non sui juris cannot be imputed 
to the child.—Carney v. Concord St. Ry., N. H., 57 Atl. 
Rep. 218. 


128. NEGLIGENCE—Dangerous Premises.—The main- 
tenance, construction and management of swinging 
doors attached to a department store held not negli- 
gent.—Pardington v. Abraham, 87 N. Y. Supp. 670. 

129. NEGLIGENCE—Pleading.—Petition, alleging speci- 
fic negligence, which as a matter of law is not proximate 
cause of injury, held not aided, as against demurrer, by 
general allegations.—Prokop v. Gulf, C. & 8S. F. R. Co., 
Tex., 79S. W. Rep. 101. 

130. OFFICERS—Appointment Under Unconstitutional 
Statute.—An officer may be an ofticer de facto, notwith- 
standing the unconstitutionality of the’ statute under 
which he has been appointed.—Watson v. McGrath, La., 
36 So. Rep. 204. 

131. OFFICERS—Holding Two Public Offices.—Holding 
oflice of town recorder held not incompatible with hold 
ing oftice of county and probate judge at the same time. 
—State v. Townsend, Ark., 79S. W. Rep. 782. 

122. PARTNERSHIP — Continuation of Corporation Un 
der New Name.—Continuation of a corporate business 
undera new name, without complying with the law in 
such case, makes the stockholders liable as partners. 
—Robinson vy. First Nat. Bank, Tex.,79 S. W. Rep. 103: 

133. PARTNERSHIP—Proof of Liability as Partner.—A 
general denial toan action against defen@lant individ- 
ually 1s not a waiver of the nonjoinder of his partner, so 
as to sustain the action, though the proof shows only a 
partnership liability.—Sparks v. Fogarty, 87 N. Y. Supp. 
648. 

134. PAYMENT—Recovery Back.—A payment to recover 
personal property wrongfully detained may be recov- 
ered back, where the owner makes the paymentto a 
third person to be used in securing their release.--Du- 
Vall v. Norris, Ga., 47S. E. Rep. 212. 

135. PERJURY — Affidavit for Marriage License.—In 
prosecution for false swearing in a marriage license 
affidavit, the license held admissible on the issue of de- 
fendant’s identity.—Mahon vy. State, Tex., 79S. W. Rep. 
28. 

136. PERJURY — False School Report.—Where a school 
teacher was indicted for swearing toa false school re- 
port, which was lost, on trial of teacher under another 
indietment for same offense, first indictment held ad- 
missible to show contents of lost report.—Thompson y. 
State, Ga., 47S. E. Rep. 566. 

137. PERPETUITIES — Construction of Will.—Where a 
will provided that on the death of testator’s daughter 
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property which she held for life should descend in part 
to her husband, if her children did not reach maturity, 
the gift was not void as an attempt to create a perpetuity. 
—Jossey v. Brown, Ga., 47 8. E. Rep. 350. 

1488. PLEADING—Effect of General Denial.—A general 
denial does not conflict with the special defense that 
the contract sued on was ultra vires and contrary to 
public policy.—Town of Morgan City v. Dalton, La., 36 
So. Rep. 208. 

139. POWERS — Personal Limitation. — Where a power 
is created by willer deed by words indicating special 
confidence, it must be exercised by the person selected, 
and ordinarily is not transmissible.—Sells v. Delgado, 
Mass., 70 N. E. Rep. 1036. 

140. PRINCIPAL AND AGENT — Extra Compensation .— 
An agent held not entitled to receive an extra compen- 
sation above that paid him bythe principal for extra 
efforts inthe busimess of the agency.—Farmers’ Ware- 
house Assn. v. Montgomery, Minn., 99 N. W. Rep. 776. 


141. PRINCIPAL AND AGENT — Technical Conversion.— 
Where goods have been detivered to an agent to sell on 
commission, and he ships varying quantities of the 
same with similar goods of his own, he is chargeable 
with technical conversion.—Kennesaw Guano Co. v. 
Wappoo Mills, Ga., 478, E. Rep. 205. 

142. PROCESS — Authority of Judge to Issue New 
Process.—The judge, at a special term or ata subse- 
quent term, where due diligence is shown, may author- 
ize anew process to issue.—Rowland v. Towns, Ga., 47 
S. E, Rep. 581. 

143. PROHIBITION—Election Contest. — Circuit courts 
have no original jurisdiction of election contests, nor 
authority to prohibit a person who claims to have been 
elected from taking possession of an oflice.— Moore v. 
Holt, W. Va., 47S. E. Rep 251. 

144. PROHIBITION — Restraining Inferior Court from 
Exercising Jurisdiction.—Prohibition will not lie to re- 
strain an inferior court from exercising jurisdiction in 
a particular case in the class of cases of which such 
court had jurisdiction.—Cincinnati, P., B. 8. & P. Packet 
Co. v. Bellville, W. Va., 47 8. E. Rep. 301. 


145. QUIETING TITLE—Decree.—On a bill to quiet title, 
a decree adjudging to plaintiff the land claimed by him 
and so admitted by the answer, and not attempting to 
settle the rights of defendant and plaintiff's grantee, 
held proper.—Hewitt v. Hensley, Ky.,79 8. W. Rep. 254. 


146. RAILROADS—Absence of Watchman at Crossing.— 
Where a railroad company habitually maintains a 
watchman at a crossing, his absence when a person 
having knowledge of the custom is injured by colliding 
with a train at the crossing is evidence of negligence on 
the part of the railroad company.—Montgomery v. Mis- 
souri Pac. Ry. Co., Mo., 798. W. Rep. 930. 


147. RAILROADS—Crossing Injuries.—There can be no 
recovery for injuries to one who goes on a railroad 
crossing in such close proximity to an approaching 
train that itcannot be stopped in time to avoid injury to 
him.—St. Louis Southwestern Ry. Co. of Texas v. Mat- 
thews, Tex., 79S. W. Rep. 71. ' 

148. RAILROADS—Death of Trespasser on Track.—The 
fact that a railroad company acquiesces in the use of 
its tracks by pedestrians does not amounttoa license 
to so use them.—Chesapeake & 0. Ry. Co. v. See’s 
Admx., Ky., 79S. W. Rep. 252. 

149. RAILROADS—Foot Caught in Frog.—The question 
of whether a person, injured by having his foot caught 
in a frog at a switch, and run over before he could ex- 
tricate it, saw the frog, and knew it was dangerous, be- 
fore stepping on it, is one of fact for the jury.—Illinois 
Cent. R. Co. v. Crockett, Ky., 79 8. W. Rep. 235. 

150. RAILROADS—Killing Person on Track.—The send- 
ing of a brakeman down the track before a contemp- 
lated switch is made held not to relieve the engineer in 
charge of the engine from the duty of keeping areason- 
able lookout.—Galveston, H. & H. R. Co. v. Levy, Tex., 
79S. W. Rep. 930. . 





151. RECEIVERS—Preservation of Property.—The issu- 
ance of receiver’s certificates pending an appeal, to pre- 
serve property allowed.—Porch vy. Agnew Co., N. J., 57 
Atl. Rep. 546. 

152, REFERENCE—Order to File Report.—A point that 
the auditor at the time of filing his report, had lost all 
control over the case, may be raised by way of ex- 
ception.—Peavy v. McDonald, Ga., 47 8. E. Rep. 203. 

153. REFORMATION OF INSTRUMENT—Specific Perform- 
ance — Hypothetical allegation of real intention of 
parties in action for reformation and specific perform - 
ance of contract for the sale of land held not to justify 
refusal of reformation.—Conner v. Baxter, Iowa, 99 N. 
W. Rep. 726. 

154. REMAINDERS—Trust Deed.—Where land was con- 
veyed to a mother for life, then to her children, 1f any 
were living at her death, a mortgage of his remainder 
by a son who died before her heitd invalid.—Smith’s 
Admr. v. Smith, Ky., 79 S. W. Rep. 2238. 


155. SALES—Breach of Warranty.—Warranty by as eller 
of an engine for a sawmill held a warranty that the en- 
gine would develop for the particular use a certain 
horse power.—Critcher v. Porter-McNeal Co., N. Car. 
478. E. Rep 604. 

156. SALES—Burden of Proof in Action for Price.—In 
an action for the price of timber, in which defendant 
claimed that the timber had been seized by the real 
owner thereof after delivery to defendant. the burden 
was on itto show such fact.—Morgun v. Garretson-Grea- 
son Lumber Co., Mo., 79 8S. W. Rep. 997. 


157. SALES—Damages for Breach.—The rule fixing the 
damages on a scller’s breach of contract held subject to 
the qualification that the buyer must use reasonable 
dillgence toe mitigate the damages.—Indian Mountain 
Jellico Coal Co. v. Asheville Ice & Coal Co., N. Car., 47 
8. E. Rep 116. 

158. SALES—False Representations.—One may rescind 
contract on ground of false representations, even if he 
has only a Suspicion as to their falsity, where he subse- 
quently proves the suspicion to be well founded.—Si- 
monds v. Cash, Mich ,99N. W. Rep. 754. 


159. SAaLES—Rescission on Discovery of False Represen- 
tations.—Buyer, on discovery of false representation in- 
ducing making of contract of sale, held entitled to re- 
scind and recover amount paid.—Fellows v. Judge, N. 
H.,57 Atl Rep. 653. . 

160. SALES—Waiver of Conditions.—Where a note 
given to secure the price of a piano conditionally sold 
was sent toan attorney to be replevined, he recovered 
judgment on the note and relieved the property from 
the conditions of the contract.—Alden v. W. J. Dyer & 
Bro., Minn., 99 N. W. Rep. 784. 


161. SCHOOLS AND SCHOOL DISTRICTS—Restoration of 
Territory.—Code, § 2792, held to apply to restoration of 
territory attached to an independent school district 
after its organization, and not to territory taken to make 
up an independent district on its organization.—Wil- 
liams v. Core, Iowa, 99 N. W. Rep. 732. 

162. SHIPPING—Injury to Stake Boat.—The owner of a 
stake boat held entitled to recover for an injury to such 
boat by the capsizing of a scow moored to it, and which 
had been left unattended by the caretaker.—The On- 
the-Level, U. 8. D. C., E. D. N.Y¥., 128 Fed. Rep. 511. 

163, STATUTES—Time Limit for Governor’s Approval. 
—A bill may become a law without the governor’s signa- 
ture,if returned within less than five days with a notifi- 
cation to that effect.—Hunt v. State, Ark., 79S. W. Rep. 
769. 

164 STREET RAILROADS—Child on Track.—Where at 
the time a child started to run across a street car track 
a car was so close that the motorman could not stop the 
same and avoid a collision, he was not guilty of negli- 
gence justifying a recovery for the child’s death.—Coes- 
sens vy. Rapid Ry. Co., Mich., 99N. W. Rep. 751. _ 

165. STREET RAILROADS—Duty of Passengers.—Pas- 
senger in strect car held not bound to be constantly on 





CENTRAL LAW JOURNAL. 


No. 13 








lookout for danger.—Jones v. United Railways & Elec- 
tric Co. of Baltimore, Md., 57 Atl. Rep. 620. 

166. STREET RAILROADS—Failure to Sound Gong.—The 
failure of amotorman to sound a gong is not negligence, 
in reference to a pedestrian who sees or knows of the 
proximity of the car.—Louisville Ry. Co. v. Colston, Ky., 
79 S. W. Rep. 24%. 

167. STREET RAILROADS—Vehicles Crossing Tracks.— 
The motorman of a street car held bound toexercise 
ordinary care to avoid collision with the driver of a 
cart at a crossing, regardless of the factijthat the driver 
was guilty of negligence in attempting then to use the 
crossing.—Little v. Boston & M. R.R.,N. H., 57 Atl. 
Rep. 920. 

168. SUBROGATION—Guardian and Ward.—Sureties of 
guardian, who settled for her default, held subrogated 
to rights of wards against debtors. whose claim guard- 
ian compromised without authority.—Browne v. Fidel- 
ity & Deposit Co., Tex., 80 S. W. Rep. 593. 

169. SUNDAY — Giving of Entertainments. — A Jewish 
congregation held a religious and a charitable society, 
within the meaning of Rev. Laws, ch. 98, § 2, which per- 
mits such societies to conduct entertainments on Sun- 
day. — Commonwealth y. Alexander, Mass., 70 N. E. 
Rep. 1017. 

170. SUNDAY—Local Option Law.—A druggist, author- 
ized by Pen. Code, art. 200, to sell medicine on Sunday, 
is-‘not guilty of violating article 199, prohibiting sales of 
merchandise on Sunday, because he sells intoxicants 
in conformity with the local option law.—Watson y. 
State, Tax., 79 8. W. Rep. 31. 

171. TAXATION — Corporation Franchise Tax. — The 
term “capital stock,” as used in Corporation Tax Law, 
Laws 1896, ch. 908, § 182, relating to franchise tax on cor- 
porations, held to mean the actual capital of the corpo- 
ration employed in the state.—People v. Morgan, N. Y., 
70 N. E. Rep. 967. 

172. TAXATION—Franchise.—The franchise of a corpo- 
ration is not to be considered in assessing its taxable 
sapital.—People v. Wells, 87 N. Y. Supp. 595. 

178. TAXATION — Hospital Exemptions. — Exemption 
from taxation held limited to such real estate as was 
held for the erection of a hospital building, or to such 
lands only as were necessary forthe purposes of the 
corporation.—Cooper Hospital v. City of Camden, N. J, 
57 Atl. Rep. 260. 

174. TAXATION — Power of Legislature to Exempt.— 
The legislature has the power to exempt certain Classes 
of property from taxation, even retrospectively.—Jn re 
Rochester Trust & Safe Deposit Co., 87 N. Y. Supp. 628. 

175. TAXATION — Trust Personalty When Taxable.— 
Personalty- held by a testamentary trustee is taxable at 
the domicile of the beneficiary.— Botto’s Exr. v. City of 
Louisville, Ky., 79 S. W. Rep. 241. 

176. TELEGRAPHS AND TELEPHONES — Municipal Reg- 
ulation of Rates.—Telephone company, having accepted 
ordinance limiting charges, held estopped to deny its 
validity onthe ground that the rates are not reason- 
able.—Charles Simon’s Sons Co. v. Maryland Telephone 
& Telegraph Co.. Md., 57 Atl. Rep. 193. 

177. TRESPASS TO TRY TITLE—Claim Based on Posses- 
sion.—Though prior possession is prima facie evidence 
of title, sufficient to warrant a recovery of land against 
an entry without title, the presumption that the pos- 
sessor is the owner is rebuttable.—Lynn y. Burnett, 
Tex., 79 8S. W. Rep. 64 

178. TRIAL — Action on Contract.—Where it was ad- 
mitted that a contract had been made between the 
owner anda building contractor, it was error for the 
court to submit an issue as tothe contractor’s right to 
recover On a quasi contract.—Williamson vy. D. M. Smith 
& Co., Tex., 79 S. W. Rep. 51. 


179. TRIAL—Duty to Instruet Jury.—The court should 
instruct the jury, even though not requested, on the law 
applicable to the issues.—Telfair County v. Webb, Ga., 
47 8. E. Rep. 218. 








180. TRIAL—Evidence as to Telephone Conversation. 
—In an action ona contract, the question whether a 
certain telephone conversation between plaintiff and 
defendant took place as alleged, or was fictitious, was 
one for the jury.—McCarthy v. Peach, Mass., 70N. E. 
Rep. 1029. 

181. TRIAL—Management of Trust Estate.— While, as a 
general rule, a_ trustee should not invest in second 
mortgages, it cannot be said that under every circum- 
stance such an investment is inconsistent with sound 
discretion.—Taft v. Smith, Mass., 70 N. E. Rep. 1031. 

182, TRIAL—Remarks of Counsel.—Counsel’s reference 
in argument to plaintiff and another as horse jockeys 
held within province of legitimate advocacy.— Hallock 
v. Young, N. H., 57 Atl. Rep.-236. 

183. TRIAL—Ruling that Objections be Made by One 
Attorney.—Where three counsel were talking at the 
same time it was proper for the trial judge to state that 
arrangements would have to be made by which a single 
counsel for each party should make objections.— 
Simonds v. Cash, Mich., 99 N. W. Rep. 754. 

184. UsurRy—Sale of Bonds Below Par.—An issue by a 
corporation of 6 per cent bonds to be sold below par is 
usurious.—George N. Fletcher & Sons v. Alpena Circuit 
Judge, Mieh., 99 N. W. Rep. 748. 

185. VENDOR AND PURCHASER—Equitable Title.—One 
having an equitable title toland isnot protected asa 
purchaser in good faith against the equities of the ven- 
dor of his grantor.—Slaughter v. Coke County, Tex., 7 
S. W. Rep. 863. 

186. WATERS AND WATER COURSES—Reasonable Use 
of Stream.—Whether or not the discharge of waste or 
impure matter in astream by an upper riparian pro- 
prietor is a reasonable use of the stream is a question 
of fact for the jury.—Muncie Pulp Co. v. Koontz, Ind., 
JON. KH. Rep. 999. 

187. WILLS—Construction.—That testatrix knew that 
devisee of life estate would be dead before division of 
remainder held not to authorize court to change will 
to exclude him from the share of remainder.—Robinson 
v. Mitchell, Md , 57 Atl. Rep. 625, 

188. WILLS—Devise of Land.—Fact that a devise of 
lands mentioned the number of acres estimated held 
not to prevent other lands subsequently purchased by 
testator from being included inthe devise.—Brown vy. 
Hamilton, N. Car ,47 8. E. Rep. 128. 

189. WILLS—Perpetuities.—A life estate, in itself 
valid, is not avoided by the fact that a remainder lim- 
ited thereon violates the rule against perpetuities,— 
Graham v. Whitridge, Md., 57 Atl. Rep. 609. 

190. WILLs — Revocation.—Where a will is completely 
revoked, the failure of another contemplated act, such 
as the making of a new will, cannot revive it.—McIntyre 
v. McIntyre, Ga , 47 S. E. Rep. 601. 

191. WITNESSES—Cross-Examination.—It was proper, 
on cross-examination of a witness, to refuse to permit 
a question whether he wrote a letter referred to in an- 
other letter, unless the latter letter was put in evi- 
dence —Simonds v. Cash, Mich., 99 N. W. Rep. 754. 

192. WITNESSES — Duty to Attend Until Case is Tried. 
—A witness once duly served with a subpeena is required 
to attend from term to term until the case is tried.— 
Brady v. State, Ga., 47S. E. Rep. 525. 

1938, WITNESSES—Interruption of Cross Examimation. 
—Ina prosecution for homicide, the action of the court 
in asking witness if she understood the meaning of a 
certain word, while defendant was cross-examining 
witness, was not error.—Washington vy. State, Tex., 75 
S. W. Rep. 811. c 

194. WITNESSES—Showing Vocation of on Cross-Ex- 
amination —It is proper, on cross-examination of a wit- 
ness, to show her vocation, as that she keeps a dance 
house.— Flores v. State, Tex.,79 S. W. Rep. $08. 

195. WIZNESSES — Telephone Conversation. — Testi- 
mony /7f witness as to what he heard plaintiff say in 
convefsation with defendant over telephone held ad- 
migsible.—McCarthy v. Peach, Mass.,70 N. E. Rep, 1029 











